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PRESIDENT'S MESSAGE
We are all in this together

That has been clear to me for over a decade, since I became active in the Association for
Healthcare Risk Management (“AHRMNY”). My first initiation into AHRMNY leadership was as a
member of the Publications Committee, and it became obvious at the very first meeting that we
are all in this together to bring the best outcomes to New York patients.
Our already busy members then, as now, spend hours upon hours working to help our medical
providers save lives.
At AHRMNY, we know that our members are busy, and we know that the spirit of being in this together shines brightly from
the fact that this organization exists at all. We come together as a community of women and men who are professionally
dedicated to save lives, who spent years and fortunes on learning how to save lives, and then volunteer our time to pass on
our experiences and wisdom to each other through AHRMNY. This is why I could not be prouder to be in this together with
the talented and brilliant members of AHRMNY, a group who served the citizens of New York through countless moments of
need. From 9-11 to Hurricane Sandy to millions of smaller more discrete emergencies … and now to COVID-19, New Yorkers
have relied on the dedication, hard work and selfless devotion of the nurses, doctors, risk managers and other members of
AHRMNY. The New York healthcare risk management community has earned our reputation as the best dadgum frontline
responders in America.
I have lost count of the many recent conversations with friends who express amazement and incredible gratitude for the
selfless sacrifice of our nurses, medical responders, and hospital administrators standing in harm's way to protect us all. I
am sure that I speak for all of New York when I thank you all for placing the good of us all over your own safety. Thank you.
So, while all of New York, America and the world is in this together to combat and overcome the spread and minimalize the
impact of COVID-19, it is not a stretch that AHRMNY has been in this together just a little more because this is what you
do. So, my hats off to all of our members, who truly deserve a standing ovation for the work being put in to save lives during
this viral outbreak. I know you do not seek praise, and are too modest to accept the truth behind the compliment, but thank
you on behalf of myself, and all of us who are in this together.
I ask that you reach out to myself or Michael Brendel (President-Elect and Chair of the Education Committee) with any
suggestions how we can help, how we can improve our job or if you would like to get more involved with AHRMNY
leadership.

Yours Sincerely,
Dylan Braverman
President

WHITE PAPER
The Algorithm Will See You Now:
How AI’s Healthcare Potential Outweighs Its Risk
Startup companies using artificial intelligence (AI) for healthcare raised a record amount of funding in the second
quarter of 2019, raising $864 million through 75 deals.1 This indicates a strong confidence in the industry that
healthcare organizations will adopt AI more broadly in the near future. AI in healthcare is poised to change
physicians’ practices and patients’ experiences in the most fundamental ways and holds great promise for
improving patient safety.
At the moment, the sweeping benefits of health technology are still emerging: Improved accuracy of diagnosis,
precision medicine, early detection, personalized medicine, and cheaply reproduceable drugs are just a few of the
ways the healthcare community can expect AI to make the practice of medicine safer and more efficient. As the
nation’s largest physician-owned medical malpractice insurer, we advance the practice of good medicine by
reducing risk. To this end, we support the integration of AI for its potential in reducing litigation risk, particularly
from misdiagnosis—the leading allegation in medical malpractice suits.2
Our analysis of more than 25,000 claims and suits revealed that in cases with incorrect diagnoses, inadequate
assessments were the most common factor. A tool like AI could support physicians with a second opinion or a
deeper layer of understanding. To give just one example, machine learning—a subset of AI concerned with pattern
recognition—can help accurately identify the key indicators of a particular illness or injury. This could include
symptoms that may otherwise be missed or diagnosed much farther down the line. AI systems are already capable
of detecting minute anomalies that would be imperceptible for even the most experienced physicians.
If AI tools can consistently deliver these levels of precision, they could have the additional advantage of reducing
the practice of defensive medicine—medical responses undertaken primarily to avoid liability. In a near future
where misdiagnoses and associated malpractice suits are markedly reduced, physicians should be less inclined to
order superfluous tests, procedures, or visits that their judgment deems unnecessary (but which the legal climate
often requires).

Executive Summary
By Richard E. Anderson, MD, FACP, Chairman and Chief Executive Officer, The Doctors Company
A third of U.S. physicians are already using AI in their practices, and many believe there is ample reason to think
this advanced technology can help address diagnostic errors, the largest cause of malpractice claims.3 However,
there are still unresolved questions about the risks. AI technology is still in the early stages of deployment in
clinical practice throughout the U.S., but the number of users is likely to rise in coming years.4 Leading healthcare
institutions see AI as the front-runner in new technologies for reducing risk.5

53%
of physicians surveyed are optimistic about the prospects of AI in medicine.

“The most exciting thing about AI is that by using big data, we can better see associations between objective and
subjective findings and diagnosis. Also, it is exciting to be able to create assessment tools for early warning signs for
the progression of illnesses.”
—Michael Brodman, MD
Ellen and Howard C. Katz Chairman's Chair
Department of Obstetrics, Gynecology, and Reproductive Science
Icahn School of Medicine at Mount Sinai
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35%
of physicians surveyed are using AI in their practices.

“While AI applications aimed at clinical care already exist, they are not yet widely adopted. Businesses advancing AI
applications have tended to focus on tractable problems that deliver economic value to customers such as revenue
capture. By contrast, the financial impact of AI applications that focus on frontline clinical care has yet to be proven
to an extent where investment by purchasers is justified. There are other factors that contribute to the slow
adoption. Clinical data are messy, and acceptable means of inserting these insights into workflows are still not well
established. These challenges will ultimately be addressed, permitting scalable adoption of these new tools.”
−Peter Bonis, MD

Chief Medical Officer
Division of Clinical Effectiveness
Wolters Kluwer

A majority of physicians believe AI will ultimately benefit both patients and physicians when it comes to the speed
and accuracy of diagnoses.

66%
of physicians surveyed believe that AI will lead to faster diagnoses.

66%
of physicians surveyed believe that AI will lead to more accurate diagnoses.

The foreseeable benefits from healthcare AI include:
•
•
•
•
•
•
•
•

Assistance with case triage
Enhanced image scanning and segmentation
Improved detection (speed and accuracy)
Supported decision making
Integration and improvement of workflow
Personalized care
Automatic tumor tracking
Disease development prediction

• Disease risk prediction
• Patient appointment and treating tracking
• Easy workload to prevent physician burnout and
distractions that compromise doctor-led diagnosis
• Making healthcare delivery more accessible,
human, and equitable
• Increasing physician competency to enable
patient-physician trust

The foreseeable risks include:
•
•
•
•
•

False positives/negatives
System error
Overreliance
Unexplainable results
Unclear lines of accountability

•
•
•
•

New skill requirements
Network systems vulnerable to malicious attack
Seeing things that don’t exist (AI hallucination)
Augmenting biased or unorthodox behavior

Initial Wins from Healthcare AI
“AI will impact almost every area of healthcare. The most promising areas are where machines can automate the
processing of large volumes of data when it is not practical for people. Examples include reading an entire patient
record and surfacing the relevant data in context, prereading and auditing images for radiologists, automatic
identification of gaps in care, risk stratification of patient cohorts, and automation of prior authorization and claims
processing based on understanding accepted treatment pathways relative to a specific patient's condition.”
—Dan Cerutti
General Manager Watson Health Platform
IBM Watson Health
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Reading Diagnostic Images
Of all medical specialties, initial applications of AI are likely to affect radiology most directly. Diagnosis-related
claims accounted for 67 percent of all diagnostic radiology claims in a study of closed claims between 2013 and
2018 conducted by The Doctors Company. In interventional radiology claims, the second-highest case type was
“improper management of treatment course.” Many of those cases were related to primary care physicians’
management of treatment.
In diagnosis-related radiology claims, patient assessment was a contributing factor in 85 percent of the claims, including
misinterpretation of diagnostic studies and failure to appreciate and reconcile relevant signs, symptoms, and test results.
The top injury in diagnosis-related cases was undiagnosed malignancy, occurring in 35 percent. AI may offer a way to
significantly reduce the incidence of failure-to-diagnose and the misinterpretation of diagnostic studies.
The advent of systems that can quickly and accurately read diagnostic images will undoubtedly redefine the work
of radiologists and assist in the prevention of misdiagnoses. The majority of AI healthcare applications use machine
learning algorithms that train on historical patient data to recognize the patterns and indicators that point to a
particular condition. Although the best machine learning systems are possibly only on a par with humans for
accuracy in making medical diagnoses based on images,7 experts are confident that this will improve over time as
developers train AI systems on millions-strong databanks of labeled images showing fractures, embolisms, tumors,
etc. Eventually these systems will be able to recognize the most subtle of abnormalities in patient image data
(even when indiscernible for the human eye).
Radiologists have sought ways to help primary care physicians provide the best care, with strategies such as
placing the most important findings first in the report and calling attending physicians with serious or confusing
findings. AI can be an additional tool to help attending physicians better understand the findings and follow
through with recommended tests or referrals.
Though there are legitimate concerns about radiologists being replaced by AI, they should not distract from the
undeniable potential of these tools to assist physicians in identifying patients for screening examinations,
prioritizing patients for immediate interpretation, standardizing reporting, and characterizing diseases.8
Initial research of AI applications in radiology shows success in:
•

Performing automatic segmentation of various structures on CT or MR images, potentially providing higher
accuracy and reproducibility.9

•

Automatically detecting polyps during colonoscopy, which assists in increasing adenoma detection,
especially diminutive adenomas and hyperplastic polyps.10 Investigators found that the AI system
significantly increased the adenoma detection rate (ADR) (29.1 percent vs. 20.3 percent; P < .001), as well as
the mean number of adenomas detected per patient (0.53 vs. 0.31; P < .001).

•

Making better diagnostic decisions through the use of a radiologist-trained tool that provides a summary
view of patient information in the electronic health record (EHR) so radiologists can easily uncover relevant
underlying issues.11

Prioritizing interpretation of critical findings that a radiologist might otherwise be unaware of until the study is
opened. Such solutions allow for faster reading of cases that have high suspicion for significant abnormalities.
Case Study12
A stroke protocol patient is brought in from the emergency department (ED). The CT scanner has a brain hemorrhage
detector built into its display software and is able to immediately notify the team that there is a hemorrhage. At that
point, the radiologist confers with the ED physician and other clinical team members so that CT angiography can be
performed while the patient is still on the table, enhancing workflow and efficiency for the patient.
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Case Study13
A 60-year-old male with no prior imaging is admitted to the ED for shortness of breath. A chest radiograph is
obtained as part of the initial workup. The algorithm evaluates the image and determines whether the patient’s
heart is enlarged. The radiologist is informed of this categorization at the time of interpretation. Additionally,
the algorithm is able to evaluate for enlargement of the left atrium (or other specific chambers).

Case Study (from email correspondence with Bradley N. Delman, MD, MS, August 2019)
A female patient is scheduled for a scan to investigate a right-sided rib lesion, but existing imaging data shows
that the lesion is on the left. A new data integrity system called CREWS (Clinical Radiology Early Warning System)
is being developed at Mount Sinai to detect numerous classes of discordant data and advise a patient's physician
before scanning to ensure imaging addresses the correct clinical scenario.

“Even the most straightforward of diagnoses requires a clinician’s time to understand and manage. AI algorithms
working in the background, monitoring patient data, could minimize many diagnostic delays we have historically
considered acceptable. Here is a real-world example: Whereas the diagnosis of subarachnoid hemorrhage on a
head CT has historically required a radiologist’s eye, convolutional neural networks can now detect many instances
of hemorrhage with reasonable enough accuracy to prioritize in the radiologist’s queue for a formal interpretation.
As a result, cases with the highest urgency can be elevated for more prompt attention. Everyone will benefit from
more streamlined diagnosis.”
—Bradley N. Delman, MD, MS
Associate Professor, Vice Chairman for Quality, Performance and Clinical Research
Department of Diagnostic, Molecular and Interventional Radiology
Icahn School of Medicine at Mount Sinai

Radiology AI brings the promise of quicker, more integrated tools that provide accurate diagnostic support for
physicians, while easing workflow and lightening the administrative burden in clinical settings. Though the
healthcare community can expect to wait for the technology to improve (and for relevant approvals) before these
tools are considered mainstream, early studies are promising for patients and physicians alike.

Detecting and Predicting Cancer
AI systems are also yielding promising results in the diagnosis—and even the treatment—of a range of different
types of cancer. A recent closed claims study by The Doctors Company determined that "undiagnosed
malignancies” were the third most common alleged injury in medical and surgical oncology claims. In 29 percent of
oncology claims, patients alleged that there was a failure or delay in diagnosing their illness, and inadequate
patient assessments were a contributing factor in 46 percent of the claims, suggesting an opportunity for AI assist
in physician diagnosis of cancer.
Oncology-related AI is showing success in:
•

Detecting metastatic breast cancer. Google AI boasted a 99 percent success rate in detecting this form of
cancer.14

•

Diagnosing the two most common types of lung cancer, which can be challenging even for experienced
physicians. In 2018, a team of computational researchers reported a 97 percent accuracy rate from a
system trained to diagnose these types of cancer.15

•

Predicting the development of a variety of diseases with 93 percent accuracy overall, including cancers of
the prostate, rectum, and liver,16 using natural language processing techniques. Mount Sinai Hospital
developed a deep learning algorithm modeling the EHR to predict the development of these diseases.
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•

Predicting a woman’s future risk of breast cancer.17 Using deep learning models, researchers have yielded
substantially improved risk discrimination over the current clinical standard, which uses breast density in
factoring risk.

•

Detecting skin cancers. While AI systems to detect skin cancer are still in their early stages,18 a study
showed that a form of AI known as a deep learning convolutional neural network (CNN) misdiagnosed
malignant melanomas less often than a group of 58 dermatologists.19

Alleviating Physician Burnout
Aside from the more direct ways in which AI can help improve diagnoses, many new and emerging healthcare
systems are also designed to be assistive. By helping physicians tackle their workload with greater speed and
efficiency, these automated technologies will free up time for doctors to focus on patients—which could help to
improve communication and ultimately diagnosis. Nearly half of all physicians believe documentation burdens or
workload are the leading cause of burnout, according to the Future of Healthcare survey by The Doctors Company.20
Among the AI tools that are helping lessen the pressures on practicing physicians are those that can:
•
•
•

Manage workflow
Provide a second opinion
Help with preliminary triage

•
•
•

Allow remote examination
Assist with treatment management and dosage
Allow voice control

“One of the most important potential outgrowths of AI in medicine is the gift of time. More than half of all doctors
have burnout, a staggering proportion (more than one in four in young physicians) suffer frank depression. . . .
Burnout leads to medical errors, and medical errors in turn promote burnout. Something has to give. A better worklife balance—including more time with oneself, with family, friends, and even patients—may not be the fix. But it’s
certainly a start.”
—Eric Topol, MD, from Deep Medicine: How Artificial Intelligence Can Make Healthcare Human Again21

Risks of Healthcare AI Will Emerge
At the same time we acknowledge the promise of AI, we must also remember that AI-driven technologies will
almost inevitably introduce new risks for patients and clinicians. That will give patients new reasons to sue. In
anticipation of the potential risks, the medical community must make important decisions about the regulation of
AI and the necessary physician education.
AI may introduce liability scenarios we have never considered. As our board member Robert M. Wachter, MD, stated
in a recent opinion piece, “In some cases, such as in the use of decision aids for straightforward acute problems, AI in
health care may obviate the need for care by a human.”22 In such a scenario, how is liability assessed?
The exact nature of the risks from AI will become clear when wide application of the technology yields enough
related malpractice claims for a valid assessment. But the medical professional liability insurance industry is not
waiting for that day to begin assessing the risks. It already is clear that our current laws and boundaries will not be
appropriate in an era of digital medicine.
Here we present some of the inherent risks that must be examined when dealing with healthcare AI:
Models trained on partial or poor data sets can potentially show bias towards particular demographics that are
represented more fully in the data (e.g., Caucasian). This could create high potential for poor recommendations,
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like false positives. (All datasets are partial as there is not a central reserve of health data.) It’s critical that system
builders are able to explain and qualify their training data.
“One major concern is trying to solve complex socially, culturally, and economically consequential problems using a
high-power, intellectually potent machine that does not embody our values, and our cultural and emotional
sensibilities. If not recognized and governed and supervised properly, such high-power machinery can result in
socioeconomic displacement and injustice and inequality and do more harm than good in the long run.”
—Parsa Mirhaji, MD, PhD
Director, Center for Health Data Innovations
Associate Professor, Systems and Computational Biology
Albert Einstein College of Medicine,
Montefiore Medical Center
Institute for Clinical and Translational Research (ICTR)

General misdiagnosis is also possible in a well-trained system; although an accuracy rate may be high according to a
manufacturer, there will inevitably be times when AI gets it wrong. This is why it is important to have a human expert
in the loop. We must also determine where the liability would sit if this mistake is carried through to a misdiagnosis.
Overreliance on AI recommendations could become problematic in the long run. As accuracy levels improve and
are more highly publicized, there is a danger that health workers will refrain from challenging AI results even when
their own education and experience suggests a different conclusion.
Black box algorithms can generate suggestions without being able to provide justification for them, which creates
problems for the chain of accountability when something goes wrong.
Cybersecurity issues will likely develop, as they have with other technologies. Cyber criminals, for example, could
misclassify machine learning–based medical predictions.23
“Healthcare is widely considered to be an easy and soft target because ‘who in their right mind would attack the
weak and defenseless?’ . . . or so the thought goes! The fact is that healthcare presents a rich target for cyber
criminals because of the value of the data hosted and processed.
The big question is how do we understand what we have on our networks, assess and quantify their threats and
vulnerabilities, and remediate those risks in such a way that patients are not placed at potential harm from attack
by medical device. How do we identify when one of these devices is behaving abnormally so we can swap it out
before attempting to treat a patient based upon false data? How can we identify when a device has been
compromised and is being used to attack the hospital? These are things that physicians, nurses, and biomedical
technicians are not currently trained to look for!
Treat Cybersecurity risk in the same way you treat Patient Safety because the two are inextricably linked in today’s
connected digital healthcare environment. Many hospital CEOs, Boards of Directors and Ministers of Health haven’t
realized this yet. The sooner they do the better for all of us.”2
—Richard Staynings
Chief Security Strategist
Cylera

We know that these risks will be supplemented or expanded when the technology is more widely adopted, and
there is enough data on patient safety and malpractice claims related to its use. This was the pattern we saw over
the time in which EHRs were widely adopted in healthcare; our early assessment of the potential risks and benefits
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proved to be largely accurate, yet other types of risk became clear once that technology became commonplace.
Telemedicine is following a similar pattern.
We have already seen an increase in claims related to unintended consequences of the widespread adoption of
EHRs. An analysis by The Doctors Company shows 216 claims in which EHRs contributed to injury from 2010 to
2018, up sharply from a low of seven cases in 2010. The average reached 22.5 cases per year in 2017 and 2018.25
The Doctors Company and other insurers, along with EHR and telemedicine vendors, are responding to those risks
now, and it is likely we will see the same sequence of events with AI. Just as with EHRs and telemedicine, the
legitimate promises of AI will draw the attention of healthcare providers right away, but unanticipated liability risks
will rear their heads later.
“Physicians and other healthcare providers have an obligation to educate themselves about the risks, benefits, and
alternatives to all innovations in medical practice. At The Doctors Company, we are committed to assisting the
medical professions in this endeavor, and are also concerned about liability implications, especially when
algorithms play a bigger role in determining treatment.”
—David L. Feldman, MD, MBA, FACS
Chief Medical Officer
The Doctors Company and Healthcare Risk Advisors

Conclusion: Before Wholesale Deployment, Know the Risks
Clearly AI has the potential to reduce the frequency of medical malpractice litigation by improving the speed and
accuracy of diagnoses. Nonetheless, the healthcare industry must have good foreknowledge of the risks before
embracing wholesale deployment.
Errors are not always preventable, and it is important to have a clear understanding of the liability implications for
physicians who choose to augment their practice with machine intelligence. U.S. law is still ambiguous, and legal
scholars are studying how incidents of malpractice related to AI should be considered. Their suggestions range
from creating the new status of “AI personhood,” which would require that technology be insured for such an
eventuality, to an extension of common entity liability, which would hold all parties involved in the use liable.26

“There are issues related to liability and assignment of blame that are not well understood in healthcare and
beyond (similar to those issues related to liability of self-driving cars). For example, at the moment the role and
value of AI-generated insight is not well understood as part of the electronic medical records and standard of care.
It is often accepted that a provider would dismiss or ignore an AI-generated risk score implying a serious condition.
I.e., do nothing or do differently are currently acceptable options in the presence of an AI-driven contradictory
insight. But what if this high score indicating a future adverse outcome, paired with a contradictory action (or lack
thereof) by a provider, was cited as evidence of clinical error in a malpractice claim?”
—Parsa Mirhaji, MD, PhD

Physician-led bodies like the American Medical Association (AMA) also have called for oversight and regulation of
healthcare AI systems. They call for the alignment of liability and incentives so those who best understand the AI
system risks, and are best positioned to avert or mitigate harm related to AI, can do so through design,
development, validation, and implementation.27
Physicians must seek training in the use of AI and adhere to the standards provided by the device companies.
Training will also enable physicians to fully and clearly articulate potential harms to patients28 in order to obtain
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true informed consent.29 The AMA also has proposed that AI training should be incorporated as a standard
component of medical education.30 Others have observed that hospitals and other practices are also key to
ensuring proper development, implementation, and monitoring of protocols and best practices for use of AI
systems in healthcare.31
Thoughtful physicians need to anticipate not only the exciting potential for AI to improve patient care, but also the
dangerous unintended consequences that may arise. Only in practice will we truly understand the potential of this
powerful new tool. The medical professional liability insurance industry faces distinct challenges with the
implementation of AI in healthcare. What are the risks? How do we ensure that healthcare providers have the
necessary insurance coverage? How do we fight for healthcare providers in court when they are threatened by
frivolous claims involving AI?
The Doctors Company will take the lead in answering these questions and helping healthcare providers anticipate
risks from AI before they become problems. We will watch closely for trends in AI-related claims and advise the
healthcare community on how to avoid these risks and enhance patient safety. The Doctors Company will assess
whether existing coverages are adequate to cover AI-related claims32 or if new types of liability insurance will be
needed, all with the goal of allowing physicians to focus on caring for their patients instead of defending claims.

Glossary
Black box systems
An opaque system that can be viewed only in terms of its inputs and outputs, with no knowledge regarding its
internal workings or how it generates its inferences or classifications.
Deep learning algorithms
A kind of machine learning that runs data through several “layers” of artificial neural networks. Unlike machine
learning, a deep learning network identifies raw data and a task to perform, such as an image classification, and it
learns how to do this automatically.
AI or computer hallucinations
An interpretation error, for instance with machine learning, that can cause AI systems to misclassify what they
might otherwise classify correctly.
Machine learning algorithms
Machine learning is a subset of artificial intelligence that "learns" as it identifies patterns in labeled data. The
machine learning algorithm turns these data learnings into a model, which can then be applied to new data to
make predictions or inferences.
References on Page 28

The guidelines suggested here are not rules, do not constitute legal advice, and do not ensure a successful outcome.
The ultimate decision regarding the appropriateness of any treatment must be made by each healthcare provider
considering the circumstances of the individual situation and in accordance with the laws of the jurisdiction in which
the care is rendered.
Reprinted with permission. ©2020 The Doctors Company (www.thedoctors.com).
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New York Court of Appeals Decision Provides Stronger
Protection from Civil Liability for Reports of Professional Misconduct
By Janine Luckie and Belinda Dodds-Marshall

To report, or not to report? That is the question that risk
managers, chiefs of medical staff, CEOs, and chairpersons
must confront when it comes to reporting a physician’s
apparent misconduct. The decision of whether to report
physician misconduct can present several challenging issues,
including the potential impact on the livelihood of the
involved professional who is often a peer, the risk of violating
a state law or regulation as a result of failing to report
physician misconduct, and the risk that the reported physician
may retaliate by making a claim against the healthcare
organization.
The Court of Appeals held that Physicians do not have an
Implied Private Right of Action for Damages under the Public
Health Law for Reports of Apparent Misconduct
The Public Health Law protects mandatory reporters against
civil liability for reports of professional misconduct made to
the OPMC (New York State’s Office of Professional Medical
Conduct), as long as those reports are made in good faith.
Prior to a Court of Appeals ruling on November 21, 2019, the
law was unclear as to whether a physician had an implied
private right of action for damages under the Public Health
Law for reports to the OPMC, even for a claim that the report
was made in bad faith. An implied private right of action exists
when a court interprets a law to create a right that may not be
explicitly stated in the law as written. Consequently,
mandatory reporters faced a difficult choice: report and risk
being sued if the OPMC found no wrongdoing and the
physician claimed that the report was made in bad faith, or do
not report and risk violating reporting obligations under the
Public Health Law and other statutes.
In a recent unanimous decision, the Court of Appeals, New
York’s highest court, held in Haar v. Nationwide1 that a
physician does not have an implied private right of action for
damages under the Public Health Law for reports made to
OPMC, even if the physician posits that the report was made
in bad faith.
By way of background, in 2012 Nationwide Mutual Insurance
Company determined that Robert D. Haar, M.D. submitted
fraudulent claims related to treatment of auto accident
patients. A Nationwide representative submitted a report to
the OPMC. After completing its investigation, the OPMC
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decided not to impose any discipline against Dr. Haar.
Subsequently, Dr. Haar commenced legal proceedings against
Nationwide alleging that it acted in bad faith, in violation of
the Public Health Law. Dr. Haar’s argument made it all the way
to the New York Court of Appeals, and on November 21, 2019,
the Court decided against Dr. Haar. The Court ruled that a
physician does not have a claim for damages under the Public
Health Law2 against mandatory reporters, even if the
physician argues that the report was made in bad faith.
The Court reasoned that the provision of the Public Health
Law at issue was intended to protect the public, not
physicians accused of misconduct. Additionally, the Court
found that the goal of the Public Health Law was to encourage
robust, good-faith reporting of apparent misconduct by
physicians, not to discourage reporting by exposing
mandatory reporters to liability.
This decision provides more protection from civil litigation for
individuals and institutions who report medical misconduct.
The Court of Appeals recognized that permitting Dr. Haar’s
claim for damages could create, “a spillover or chilling effect
that could discourage good-faith reporting.”
The Haar decision does not leave physicians without a remedy
against a bad faith report of medical misconduct. Physicians
may commence common law causes of action including, but
not limited to, libel, defamation and abuse of process to
redress reports of medical misconduct that have been made
in bad faith or with malice.
When and how should I report a physician for apparent
misconduct?
The Public Health Law and New York Codes, Rules &
Regulations require that hospitals, including the CEO, chief of
medical staff, and chairperson of each department, report to
the OPMC any information which reasonably indicates that a
physician is guilty of professional misconduct.3 The Public
Health Law also protects reporters from liability for civil
damages based on a report made to OPMC in good faith,
without malice.4 Furthermore, as a result of the Court of
Appeals’ Haar decision, mandatory reporters will still be
protected under the Public Health Law, even if a physician
alleges that the report was made in bad faith.

NY Court of Appeals

The New York Codes, Rules & Regulations require hospitals to
furnish a written report to the Department of Education or
the Department of Health of any occurrence of a physician’s
alleged professional misconduct.5 Reports must be made in
writing within thirty days of obtaining knowledge of the
alleged misconduct. Insurance companies share the same
obligation under New York Codes, Rules & Regulations and
the New York Insurance Law, and are required to report a
physician’s pattern of overbilling for medical treatment
rendered.6
Should a hospital obtain information, or make observations,
which reasonably indicate that a physician engaged in
professional misconduct, the hospital is encouraged to fulfill
its duty, and report this information to OPMC, Department of
Education, and Department of Health. Hospitals can rest
assured that they will be protected from civil litigation under
the Court of Appeals’ recent ruling in Haar. The decision also
preserves the confidentiality to which those who report
medical misconduct are entitled.
The Public Health Law7 also provides options for
administrators and other physicians who are unable to
determine whether the information they obtained
reasonably indicates that a physician engaged professional
misconduct. The options are:
1.

2.

3.

Request in writing the advice of the board as
to whether or not a report should be made
without revealing the name of the physician;
however, the reporter is then required to
comply with the board’s advice;
Provide the information to the offending
physician’s peer review committee;
however, the peer review committee will
then have the responsibility of reporting
such information to the board in the event
misconduct is found; or,
Provide the information to the offending
physician’s county medical society or
district osteopathic society’s professional
practices review committee; however,
should misconduct be found, the
committee is then required to report the
information to the board.8

What are the consequences a physician may face if I
report them?
Under current law, the Department of Health is prohibited
from confirming the presence or absence of an investigation
into a physician’s alleged misconduct.9 However, on January 6,
2020, Governor Andrew W. Cuomo announced the 36th
proposal of his 2020 State of the State Agenda: strengthening
oversight of physicians and other medical professionals.
Governor Cuomo posited that where the Commissioner of
Health deems it warranted, patients should have access to
information concerning physician investigations. The
Governor’s proposal would also allow public access when a
physician receives a warning for a minor or technical violation.
Furthermore, under current rules, a physician’s license will
not be suspended unless he or she poses an imminent danger
to the public. Under Governor Cuomo’s proposal, the Public
Health Law would be amended to invest the State Health
Commissioner with exclusive authority and discretion to
summarily suspend a physician’s license, at the start of an
investigation, if the Commissioner deems that physician to be
a risk to the public.10
At present, investigations are not a matter of public
knowledge and there is no mechanism for automatic
suspension of a physician’s license. Although the plaintiffs’
bar has advocated for these proposals in the past, thus far,
none have been adopted. It remains to be seen whether the
New York Legislature will amend the applicable statutes to
implement Governor Cuomo’s proposals.
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Join us in congratulating the following AHRMNY members for volunteering
to share their achievements featured in this edition's MEMBER Spotlight
On January 2, 2020 the American Society for Health Care Risk Management (ASHRM) launched
new changes on the Certified Professional in Healthcare Risk Management (CPHRM)
Examination. These changes were implemented after the American Hospital Association
conducted a job task analysis in 2018-2019 to define the tasks, knowledge, and skill sets most
pertinent to the risk manager’s role.
To give our members an early opportunity to prepare for the new exam requirements, AHRMNY
hosted a 2-day CPHRM Exam Preparation Course on January 7-8, 2020. The course was led
by two experienced ASHRM faculty members and attended by 36 members from the following
local chapters: New York, New Jersey, Connecticut, and Massachusetts.
We are happy to announce that the following New York Chapter members have taken the new
exam and have successfully obtained CPHRM designation:

Doreen Guma, MA, FACHE, CPHRM, CPC, CLC - Time to Play Foundation
Doreen Guma is a Certified Professional Coach, Certified Life Coach,
and Certified Social & Emotional Intelligence Coach and the Founder of
the Time to Play Foundation. Doreen has worked in healthcare since
1987 in both acute care and skilled nursing with a focus in quality
improvement, risk management, client satisfaction, and positive facility
reputation. With the goal to prevent negative outcomes in our
workplaces, increase worker engagement, decrease workplace hostility
and incivility, and end workplace struggles, Doreen developed the
Employee Prevention Program®. Wanting to attain her CPHRM
certification since 2005, Doreen thanks AHRMNY for hosting the exam
prep program to help her realize this long-desired achievement.
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Dianne Swedborg, RN, BSN, CPHRM - Physicians' Reciprocal Insurers (PRI)
Dianne Swedborg, Senior Risk Analyst, has worked in Risk
Management at PRI since 2011. Prior to joining PRI, Dianne
practiced nursing in both inpatient and outpatient settings; including

G

hospital, home care, private physician practice and school settings.
She is a member of ASHRM and AHRMNY and is honored to have
achieved CPHRM certification in January 2020.

H

Pamela Monastero, MBA, CPHRM - NYU Langone Hospital - Brooklyn
Pamela Monastero, Associate Director, Patient Safety & Risk
Management at NYU Langone Hospital obtained CPHRM designation

T

in January 2020. Pamela states: "I attained CPHRM status for a
number of years in the past; however, the demands of my position, at
the time, were such that I could not maintain the certification status.
This was a source of discontent for me. I am very pleased that the
ASHRM certification is encouraged and supported."
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Telehealth Services:
Embracing the Benefits, Addressing the Challenges
By Mary Steffany

“This material is reprinted with the permission of Zurich North America. The content is the
exclusive property of Zurich NA. You may not use, reproduce, modify, transmit, distribute
or publicly display this material or a portion thereof without the prior written permission
of Zurich NA. The commercial use, reproduction, transmission or distribution of this
information without the prior written consent of Zurich NA is strictly prohibited.

As technology transforms the healthcare landscape, providers
are implementing new opportunities to expand, improve and
enhance patient care. Telehealth represents one of the more
exciting innovations for the industry.
With the use of digital technology, telehealth programs can
offer a broad range of remote healthcare services and
activities, not necessarily clinical in nature, to benefit patients
and healthcare professionals alike. The New England Journal
of Medicine Catalyst recently outlined three leading
telehealth examples:1
• Videoconferencing gives patients in rural locations,
as well as those with limited ability to travel,
newfound access to health specialists. Healthcare
providers benefit, too: Primary care physicians can
consult in real time with specialists and peers across
the country, and care teams can collaborate on
treatment plans for their patients.
• Mobile health apps on smartphones and tablets can
help patients become more engaged in controlling
their well-being. Educational videos and apps can
help people manage chronic conditions, participate
in wellness activities and build emotional resilience
with online support groups.
• Remote patient monitoring collects and transmits
medical and other types of health data from patients
to healthcare providers. Electronic monitoring devices
such as wearables can be used to track blood
pressure, respiratory rates and other vital sign data.
Telehealth programs have witnessed significant growth across
the U.S. Approximately 76% of U.S. hospitals reported having

some form of computerized telehealth systems in 2017, more
than double the 35% reported in 2010.2
Recognizing the challenges
Telehealth is not without challenges, however. A 2018 report3
from the American Society for Health Care Risk Management
(ASHRM) highlighted three operational risks for healthcare
organizations seeking to implement these programs:
• Credentialing: Licensing and credentialing of
healthcare professionals can be complicated when a
patient is in one state and the provider is in another.
Hospitals must be diligent in aligning their credentialing
process with the July 2011 final rule issued by the
Centers for Medicare and Medicaid Services, which
stipulates that the originating site (where the patient is)
will rely on the credentialing and privileging decisions
of the distant-site hospital (where the specialist is
located) for telehealth practitioners. In other words,
the site receiving the service does not have to duplicate
the credentialing process.
• Standard of care: Some states have defined a
specific standard of care for telemedicine that
addresses the physician-patient relationship,
electronic prescribing and in-person follow-up.
Whether or not standards have been established,
risk managers need to inform their organization of
professional association positions. The American
Telemedicine Association has issued discipline-
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specific guidelines, as has the American Medical
Association, American Psychiatric Association and
American College of Physicians. In addition, the
Federation of State Medical Boards has published a
model policy of voluntary guidelines. Consideration
also needs to be given as to whether and how
advance practice professionals will be involved in
telemedicine.
• Documentation: A patient-provider encounter,
even a remote one, requires documentation in the
patient’s health record. Access to this
documentation by the patient and providers should
align with existing rules and regulations, as well as
institutional policies for privacy and security of this
information. Documentation should include
informed consent, prescribed medications,
diagnostic test results, clinical evaluations and
instructions.

varying Medicare and Medicaid rules, which may differ by state,
regarding payment for telehealth services, as well as each
state’s telehealth parity laws. The Center for Connected Health
Policy website (cchpca.org) provides extensive information on
telehealth laws and reimbursement policies by state.
The extent to which telehealth programs are embraced
remains to be seen, but as technology evolves, so will the
opportunities and risks associated with these services. Their
myriad benefits point in a favorable direction for forwardlooking organizations ready to keep pace with this new
chapter in healthcare.
References on Page 29

The information in this publication was compiled from sources believed to be
reliable for informational purposes only. All sample policies and procedures herein
should serve as a guideline, which you can use to create your own policies and
procedures. We trust that you will customize these samples to reflect your own
operations and believe that these samples may serve as a helpful platform for this

The ASHRM report also emphasizes clinical/patient safety,
recommending initiatives that “prevent or reduce errors, such
as communication of test results, patient instructions, patient
education and follow-up care.”

endeavor. Any and all information contained herein is not intended to constitute

At-home monitoring devices, which put technology in the
hands of the patient, also may pose liability risks that include
device failure/inoperability and cyber security issues.4

including any information, methods or safety suggestions contained herein. We

Ready, set, launch
A successful telemedicine program starts with a well-designed
plan for implementation. A multidisciplinary team, including
medical staff, information technology, finance and human
resources, must evaluate the community’s needs and identify
the program’s goals and services, as well as the geographic
areas where service will be provided.
Additional issues to address include finalizing contracts with
distant sites and vendors; providing staff education and
training; defining measures to assess program goals; and
assessing effectiveness and security of telehealth equipment.
Identifying and enlisting clinical and administrative champions
can help assure that a telehealth program is widely accepted
and utilized.
It’s also critical to understand reimbursement policies for
telehealth services. Telehealth providers should investigate the
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advice (particularly not legal advice). Accordingly, persons requiring advice should
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Protecting Women’s Rights or Legislators Playing Doctor:
Specific Informed Consent Now Required for Pelvic Examinations in New York
By Keri Mahoney

In recent years, the #metoo movement has heightened
awareness of the need to respect boundaries and bodily
autonomy. Unfortunately, even within the trusted profession
of healthcare, patients have come forward with stories of
perceived violations of boundaries. One area of concern that
has risen to the surface is the practice of pelvic examinations
under anesthesia.
Take for example, the story of A.W.1 A.W. was a survivor of
childhood sexual assault who self-identified as a “really good
23-year-old Mormon girl” when she reported to an
emergency room years ago. She was given an anti-emetic for
uncontrolled vomiting and the sedative effect of the antiemetic caused her to pass out.2 When she awoke, her feet
were in stirrups and a doctor was performing a pelvic exam.3
A.W.’s permission was not sought prior to this exam.4 Not
only did A.W. feel violated by this incident, it also triggered
her past trauma surrounding assault.5
It seems that the performance of pelvic examinations under
anesthesia, until recently, has been a relatively routine
occurrence in the medical community.6 Often the need for a
pelvic examination is a valid and routine part of the clinical
course of care. Further, medical students can learn from
performing these examinations. One medical student in
particular has publicly described these exams as a
“revelation,” going on to state that, “It’s pretty empowering
to know this [fibroid tumor or other abnormality] is
something you can detect with a gloved hand instead of
needing an MRI or some more expensive procedure.”7
Nonetheless, numerous professional organizations have
issued ethics opinions formally condemning the practice of
performing these examinations for teaching purposes on
patients who are under anesthesia in the absence of specific
informed consent from the patient.8 Despite the healthcare
industry’s self-directed move away from this practice, many
states have passed their own legislation aimed at prohibiting
the practice of performing pelvic examinations.
Although the purpose behind these laws is a noble one
grounded in the ethical principle of autonomy, there are some
legitimate concerns surrounding the actual interpretation and
implementation of these laws. In fact, some states have

considered and rejected versions of these laws on the basis
that physicians and professional medical societies are better
situated than the state lawmakers to make clinical decisions
for patients, including whether certain procedures are
necessary and what level of consent should be required for
specific procedures.9 Nonetheless, laws aimed at limiting the
ability to perform pelvic examinations on unconscious or
anesthetized patients are supported by compelling stories like
A.W.’s and, as such, are becoming a trend that is gaining
momentum across the country.10
New York recently passed its own legislation on this point.
The legislation, which will go into effect in April 2020, makes it
an act of professional misconduct to perform (or supervise the
performance of) a pelvic examination on an unconscious or
anesthetized patient unless: (1) there is prior verbal or written
informed consent specific to the pelvic exam; or (2) the
performance of the pelvic exam is within the scope of care for
the procedure or examination to which the patient has
already consented; or (3) there is an emergency involving an
unconscious patient which makes a pelvic examination
necessary for diagnostic or treatment purposes and an
attempt to secure consent would result in a delay which
would increase the risk to the patient’s life or health.11
Because New York’s law has not been formally interpreted
there is little comfort to offer to providers who are fearful of
the potential for drastic legal consequences if they
inadvertently run afoul of the law. Unfortunately, this could
lead to the unintended consequence of deprivation of
necessary and important care in a setting where providers have
to weigh their own personal risks against their patient’s needs.
The remainder of this article will review the language of the
law in New York, compared against similar laws in other states
in order to help care providers (and their advisors) gain a
better understanding of how providers can adhere to this law
without depriving patients of necessary care or jeopardizing
their professional licenses.
What Types of Examination are Prohibited?
New York’s law is limited to pelvic examinations performed
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on patients who are unconscious or anesthetized.12 However,
reasonable minds could disagree on what actions encompass
a pelvic examination and what is meant by unconscious or
anesthetized. Without statutory definitions or formal
interpretive guidance, providers are left to use their discretion
in determining what examinations are prohibited and under
what circumstances.
Other states have similar issues in terms of failing to clearly
define the prohibited conduct. Maryland prohibits “pelvic,
prostate, or rectal examinations.”13 This wording becomes
extremely confusing when one considers that the prostate
and rectum are organs that are within the pelvis and
therefore should be covered under the more general term
“pelvic.” Does the specific enumeration of these organs signal
that the prostate and rectum are the only pelvic organs that
cannot be examined? Utah prohibits medical examinations
that require contact with the patient’s sexual organs;14
certainly reasonable minds could disagree about which organs
are sexual organs. California, Hawaii, and Oregon have limited
their laws to pelvic examinations performed on female
patients.15 However, if a pelvic exam includes a rectal exam
(which many would argue is the case given that the rectum is
an organ located in the pelvis) male patients would not
receive the same protection under these laws as their female
counterparts.
Court Ordered Examinations
States such as Oregon, Iowa, and Utah have included a
specific exception to their general prohibition on pelvic
examinations in situations where the pelvic exam is courtordered for the collection of evidence.16 New York’s law is
silent on this point.17 This means that if a provider in New York
is directed by court order to perform an unauthorized pelvic
exam on an unconscious patient, the provider has now been
put in an impossible situation where his choice is to either (1)
violate a court order; or (2) commit professional misconduct
by complying with the court order.

examination would be harmful to the patient, speaks only to
unconscious patients while remaining silent as to anesthetized
patients.19 It is therefore unclear how a patient who is
unconscious as a result of being anesthetized should be
treated if an emergency arises where a pelvic examination
would be an appropriate and necessary part of treatment.
This ambiguity does not exist in all states; for example the
laws in Utah and Maryland contain emergency exceptions, but
the exceptions are written to apply to patients that are either
anesthetized or unconscious.20 Further, New York’s
emergency exception is far narrower than what is allowed in
other states. For instance, California, Oregon and Hawaii
allow pelvic examinations on an unconscious patients, even if
there is no emergency, so long as the examination is for
diagnostic purposes.21 These laws seem to more closely track
the original intent behind these laws as well as the guidance
from professional organizations in that they only attempt to
limit examinations that are not for therapeutic or diagnostic
purposes.
Recommendations
Based on the above, it would appear that New York’s law is
far more restrictive on providers than what is recommended
by professional organizations and what is done in other
states. With that in mind, and in the absence of clear
interpretative guidance on some of the ambiguities, it would
seem that the best advice for providers in New York would
be to rely heavily on prior informed consent for any
examination of any organ of the pelvis that might occur
when a patient is anesthetized or unconscious. If it becomes
standard practice to obtain these consents before every
procedure, then the exceptions in the statute can be relied
upon as fallbacks in the rare instance that consent is
defective or impossible to obtain.
References on Page 29
About the Author

Unconscious or Anesthetized and the Emergency Exception
For the most part, New York’s law is written in terms of
patients who are anesthetized or unconscious.18 However, the
emergency exception, which allows a provider to perform a
pelvic examination for diagnostic or treatment purposes if an
emergency arises and a delay to seek consent for the pelvic
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Here we go again…
By Pamela Monastero, MBA, CPHRM
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This Risky Business installment focuses on an
important aviation safety story that captured 2019
media headlines for months -- the Boeing 737 Max
Ethiopian and Lion Air crashes that resulted in
almost 350 fatalities. These tragedies serve to
reinforce the idea that sophisticated organizations,
and intelligent professionals, continue to ignore
lessons from history, dismissing preoccupation
with failure, which is a key principle of highly
reliable organizations.
In illustration, in a prior Risky Business column1
titled “Helicopter Crash: Does this make sense?”
we dissected the 2018 East River helicopter crash
(that resulted in 5 fatalities). Also reviewed in that
column was the 2018 Miami bridge collapse and
other well publicized historical disasters (e.g. 1911
Triangle Shirtwaist factory and 1990 Happy Land
Social Club fires, etc.) We explored how history
tends to repeat itself, highlighting that we
continuously fail to learn from our mistakes. Each
of the preventable events mentioned completely
fails the common sense test, respectively: (1) an
open aerial tourist flight that requires jury-rigged
harnesses; (2) stress tests performed on a newly
constructed bridge in the midst of pedestrian and
vehicular traffic; and (3) poor fire safety and
evacuation practices. In the Boeing 737 Max
crashes, it was learned that this aircraft was reengineered in 2017 to be more fuel-efficient, costeffective and more competitive with Airbus. In
response, the Boeing 737 Max was fitted with the
new Maneuvering Characteristics Augmentation
System (MCAS) which affects the angle of the
plane’s nose; MCAS was not present in prior 737
models. The investigation indicates that both
crashes involved the MCAS, pilot
training/knowledge of MCAS and inability of the
pilots to point the aircraft’s nose down to gain
enough speed to fly safely. In a nutshell:
• The new 737 jet engines were made larger
to increase fuel efficiency, therefore the
engines are heavier and thus were
positioned slightly forward and higher on
the plane’s wings;
• In response, the MCAS was added to
prevent the plane’s nose from getting too
high and causing a stall;
•

MCAS uses two sensors to determine how
much the plane’s nose is pointing up or down
relative to oncoming airflow; when

WHEN COMMON SENSE IS UNCOMMON

the MCAS detects that the plane is pointing
up at a dangerous angle, the MCAS
automatically pushes the nose of the plane
down to prevent the plane from stalling;
• MCAS is activated without pilot input and,
reportedly, at least six pilots cited that
they were caught “off guard” by sudden
descents in the aircraft;
• Both Boeing and the Federal Aviation
Administration (FAA) determined that
mandatory pilot training on MCAS was
unnecessary, resulting in significant cost
savings for Boeing and potentially allowing
the revamped 737 to be competitively
priced with Airbus; of note many of the
pilots learned the 737’s new features on
ipads, without the benefit of flight
simulators;
• Safety features (e.g. warning lights) were
sold a la carte and were offered as options
by Boeing;
• Common industry practice is to charge for
upgrades vs. basic features, which increases
the cost of new aircraft significantly, and
some airlines choose not to purchase
upgraded features—these features include
aesthetic or comfort upgrades and others
include communication, navigation and
safety features more fundamental to
aircraft operation;
• The press has reported on the cozy
relationship between the oversight entity
(the FAA) and Boeing, and the FAA’s
deference to manufacturer expertise (e.g.
the Boeing team).2
In a New York Times Op-Ed piece on March 20,
2019, Captain Chelsey “Sully” Sullenberger noted
that in mitigating one risk, Boeing seems to have
created another, greater risk: “Boeing, in
developing the 737 Max 8, obviously felt intense
competitive pressure to get the new aircraft to
market as quickly as possible. When flight testing
revealed an issue with meeting the certification
standards, they developed a fix, Maneuvering
Characteristics Augmentation System, but did
not tell airline pilots about it.” He further noted
that a new software fix designed to avert
automatic MCAS takeover was not implemented
even five months after the first crash. He also
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stated that the FAA has been underfunded for years and
inadequately staffed in order to have appropriate
oversight and that, as a result, conflicts of interest ensued
between the agency and aircraft manufacturers.3,4
How do these events relate to healthcare?
In terms of relating the Boeing 737 Max event and FAA
oversight and investigation to the healthcare industry, one
can consider relationships that may exist between
pharmaceutical companies/medical device manufacturers
with the Food & Drug Administration (FDA). In the two
scenarios described below, there is absolutely no intention
to infer that an inappropriate relationship exists(ed)
between the FDA and pharmaceutical companies/medical
device manufacturers; however, this is not wholly
inconceivable.
Highlighted are two historical events concerning
pharmaceuticals that have had unanticipated,
unfortunate, side effects. In this first case, the United
States (U.S.) was fortunate that the FDA inspector, at the
time, raised concerns about use of this drug in our
country. The case in question involved the off-label use of
Thalidomide for morning sickness in pregnant women in
the 1960s, with a side effect of phocomelia, resulting in
shortened or absent limbs in infants born to these women.
At the time, Thalidomide was marketed as the only nonbarbituate sedative, giving the drug massive appeal in an
era where “sleeplessness was prevalent and the world was
hooked on tranquilizers and sleeping pills.” In terms of
use for morning sickness, Thalidomide was used in 46
countries and was ultimately banned by March 1962.
Despite pressure from the pharmaceutical manufacturer,
Thalidomide was not approved for use in the U.S. because
the FDA inspector, at the time, raised concerns about a
lack of data indicating whether the drug could cross the
placenta.5 The diligence and preoccupation with safety of
that FDA inspector prevented these tragic developmental
injuries in the U.S. One can imagine the human tragedy in
the U.S. had that FDA inspector not been as thorough,
diligent and dedicated to patient safety.
Another example was the use of Diethylstilbestrol (DES) in
pregnant women from 1938-1971. DES, which is a
synthetic estrogen that was developed to supplement a
woman's natural estrogen production, was prescribed for
women who experienced miscarriages or premature
deliveries. DES was approved by the FDA in 1941 but
doctors used it off-label to prevent miscarriages in the
1940’s; the FDA approved DES for this off-label use in
1947. At that time, DES was considered effective and safe
for both the pregnant woman and the developing baby.
Despite research published in 1953 demonstrating that
DES did not prevent miscarriages or premature births, the
FDA did not take action and DES continued to be
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prescribed until 1971, at which time the FDA issued a
warning that this drug caused rare vaginal cancer in girls
and young women exposed to DES in the womb. It was
subsequently learned that DES is associated with
infertility, early menopause, grade 2 or higher cervical
intraepithelial neoplasia and breast cancer and there was
research on exposure to DES males.6,7,8 While this case
significantly differs from the Thalidomide case above, it
raises questions as to why the 1953 literature was not
acted upon by the FDA for close to 2 decades, thus
exposing fetuses unnecessarily to the effects of DES.
In terms of our apparent inability to learn from prior
events, we explored several potential explanations for this
in the Helicopter column, citing literature related to
human behaviors, including James Reason’s Human error:
models and management,9 Harvard Business Review’s
Why organizations don’t learn,10 and a Homeland Security
article studying lessons of disasters.11 Highlights from this
literature include:
1.

Human fallibility has 2 approaches – person and system.
This is the Swiss Cheese model of how defenses, barriers
and safeguards may be penetrated by an accident
trajectory. Focusing on a systems-based approach,
noting that human error is inevitable, it is important to
note the recurrent error traps and the organizational
processes giving rise to these. High reliability
organizations are explored as prime examples of the
system approach—expecting to make errors and
training the workforce to recognize and recover them.
This is done by continually rehearsing familiar scenarios
of failure and striving to imagine novel ones, generalizing
vs. isolating failures and looking for system vs. local
reforms.9

2.

Leaders who fail to practice what they preach e.g. a
preoccupation with success vs. a preoccupation with
failure—such leaders tend to be more focused on a
fear of failure, demonstrate a fixed mindset, have an
over-reliance on past performance and attribution
bias. Opportunities include emphasizing that mistakes
are learning opportunities and creating a supportive
environment that is open and accepting of failure to
destigmatize this, embrace a growth mindset (vs. fixed
mindset), use data to identify causes of success and
failure, reduce bias about ‘fitting in’ and encourage
individualism and creativity;10

3.

Lessons are not learned because large, complex
incidents are inherently challenging to manage and
impose extraordinary demands on decision-making,
service-delivery systems and resources. Failures are
attributed to motivation for change, review and
reporting process, learning, training and exercise.
Pearls of wisdom include: (a) lesson learning is more a
lack of will and commitment vs. lack of ability; (b)
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lessons learned must be a priority for leaders in order
to have a trickledown effect; (c) commitment needs to
be vertical with cross learning not done in isolation;
(d) deconstruction of events focuses on tactical and
operational issues and are retrospective in nature,
offering very little insight into the more strategic
dimensions of events and do not take a prospective
review about preventative measures; and (e) focused
research can improve understanding of how to make
lesson learning work well and the key to learning
lessons is via improving training and exercise by
recasting exercises as learning activities targeted at
improving performance vs. punitive tests where
failure is perceived as threatening the organization’s
ability to garner funding or maintain political favor.11
Various textbooks enumerate principles to reduce
medical errors using a systems-based approach. One
such example is the 13 principles outlined by Patrice
Spath:12 (1) simplify the process; reduce hand-offs; (2)
standardize; (3) reduce reliance on memory; (4) improve
information access; (5) use constraints and forcing
functions; (6) design for errors; (7) adjust work
schedules; (8) adjust the environment; (9) improve
communication; (10) decrease reliance on vigilance; (11)
provide adequate training; (12) choose the right staff for
the job; and (13) engage patients and family members.

B U S I N E S S
In a 2016 British Medical Journal article,13 the authors
maintain that “if medical error were a disease, it would
rank as the third leading cause of death in the U.S.” They
note that human error is inevitable and cannot be
eliminated but can be better measured and analyzed in
order to design safer systems mitigating the frequency,
visibility and consequences of human error. They propose
that strategies to reduce death from medical care should
include three steps: (a) making errors more visible when
they occur so their effects can be intercepted; (b) having
remedies at hand to rescue patients; and (c) making errors
less frequent by following principles that take human
limitations into account.* The authors note that, “currently,
deaths caused by errors are unmeasured and discussions
about prevention occur in limited and confidential forums,
such as a hospital’s internal root cause analysis committee
or a department’s morbidity and mortality conference.
These forums review only a fraction of detected adverse
events and the lessons learned are not disseminated
beyond the institution or department. Standardized data
collection and reporting processes are needed to build up
an accurate national picture of the problem. Measuring the
consequences of medical care on patient outcomes is an
important prerequisite to creating a culture of learning from
our mistakes, thereby advancing the science of safety and
moving us closer towards the Institute of Medicine’s goal of
creating learning health systems.”

Model for reducing patient harm from individual and system errors in healthcare: 13

Unfortunately, we will continue to see headlines that cover inconceivable, nonsensical events such as those mentioned above
and can only hope that we learn from our mistakes and accept our human limitations so that tangible system improvements can
become a reality.
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Religious Accommodations in a Healthcare Workplace
By Valerie K. Ferrier

Under federal and local law, New York employers are required
to provide reasonable accommodations of an employee’s or a
job applicant’s sincerely held religious beliefs or practices, as
long as doing so will not impose an undue burden on the
employer. This raises questions about what is a “sincere”
belief, what is a “religion,” and how to balance an employer’s
legitimate business needs with its obligation to reasonably
accommodate an employee. In a healthcare setting, where
patients’ comfort, health, and safety are also implicated, the
considerations are even more fraught.
Federal Legal Requirements
The federal law known as Title VII (which governs employees’
rights at work) mandates that employers engage in an
interactive process with an employee to determine whether an
accommodation exists that would resolve the conflict between
the employer’s policy or business needs and the employee’s
religious belief or practice. For example, if an employee is
regularly scheduled to work on Fridays, but for religious reasons
needs to take the day off, or to leave early, the employer may
allow the employee to swap shifts with someone else, or to
make up the time by coming in early on other days.
The accommodation offered need not be the same one the
employee requested, and need not be the only available
option, as long as it is legally considered to be “reasonable.”
So if an employee asks to never have to work on Fridays so
that they can attend a religious service at noon, the employer
could instead reasonably offer instead to allow them to take
an extended lunch break, and make up the time by coming in
early or staying late, rather than granting an entire day off.
Importantly, even if the employee does not accept the
employer’s offer, the employer has met its obligation by
suggesting an accommodation that resolves the conflict.
But an employer need not provide any accommodation at all
if doing so would impose an “undue burden” on the business.
Imposition of an undue burden makes the accommodation
legally unreasonable. This includes anything that would
require significant expense or difficulty to implement,
interference with the safe or efficient operation of the
workplace, threats to patient health or safety, violation of a
bona fide seniority system or collective bargaining agreement,
or if it would mean that the employee is not performing an
essential function of their job.
Employers should be aware, however, that courts tend to be
skeptical of hypothetical undue hardship arguments,
particularly when the employer concludes that there is no
reasonable accommodation, without ever trying to identify
possibilities. On the other hand, the employer’s obligation to
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accommodate does not end simply because the employee
gives up and acquiesces to the conflict, rather than be
disciplined or terminated. So if an employer proposes an
accommodation that would not actually resolve the conflict,
for example, asking a Friday Sabbath observer to only work
one Friday every month, the interactive process must
continue until either resolution is identified, or it is
determined that no accommodation is available without
imposing an undue burden on the employer.
Interactive process means just that, and bilateral cooperation
is required, unless there is no accommodation that can be
made without imposing an undue burden. An employee may
not insist upon only one specific accommodation and reject all
other reasonable alternatives offered by the employer. If that
happens, the employer has met its obligation under the law
by offering a reasonable accommodation, even if the employee
rejected it. A court is much more likely to agree that an
employer would be subjected to undue hardship where an
employee refuses to accept any accommodation other than a
total exemption from a neutral policy that applies to everyone.
Employers also need to be aware that they are responsible to
initiate an interactive process about the possible need for an
accommodation if the employer has reason to suspect there
may be a conflict, even if the employee has said nothing. For
example, if a job applicant arrives for an interview dressed in
religious clothing that conflicts with the employer’s dress
code, the employer should raise the issue of the potential
conflict. An employer may not simply turn a blind eye to the
possibility that an accommodation may be necessary, and
thereafter discipline or terminate an employee for violating
the policy.
Additional New York City Requirements
Employers located in New York City, or with any employees
working there, are subject to additional requirements beyond
what Title VII dictates. All requests for an accommodation are
subject to the “cooperative dialogue” requirement, which is
similar, but more demanding than the interactive process. It is
a violation of the New York City Human Rights Law for an
employer to refuse or fail to “engage in a cooperative
dialogue within a reasonable time.”1 The law does not define
“a reasonable time.” Moreover, after completion of the
cooperative dialogue, the law requires the employer to
provide the employee “with a written final determination
identifying any accommodation granted or denied.”
“Cooperative dialogue” is defined under City law as engaging
“in good faith in a written or oral dialogue concerning the
person’s accommodation needs; potential accommodations
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that may address the person’s accommodation needs,
including alternatives to a requested accommodation; and the
difficulties that such potential accommodations may pose” for
the employer. In other words, the employer cannot simply
dismiss the employee’s request out of hand, but must engage
in a conversation, either in person, by email, or over the
telephone, that addresses the employee’s request, explores
possible alternatives, and explains why rejected proposals
would impose an undue burden on the employer. All of this
must then be put in writing and given to the employee so they
have a record of the outcome.
Evaluating Sincerity of an Employee’s Religious Beliefs
A court will not determine that a particular religious practice or
belief is invalid, as long as the belief is sincerely held. What if an
employee asks for accommodation of a religion that the
employer never knew existed? Federal law generally recognizes
an employee’s right to reasonable accommodations for just
about any “religion” they can come up with, well beyond the
major religions of the world most people can name. “Religion”
is very broadly defined under the law, and includes anything
that concerns “ultimate ideas” about “life, purpose and death.”
There need not be a belief in a Supreme Being or deity. Cases
have recognized an employee’s theoretical right to
accommodations for belief in the Church of Body Modification
(which encourages body piercings and tattoos), the World
Church of the Creator (a recognized white supremacist group),
and even atheism. In addition, if the employee’s religious
beliefs or practices change, or even if they change religions, the
employer may not be more or less accommodating, but must
take each new request for accommodation at face value.
What if the employer suspects that the real reason an
employee is asking for time off has nothing to do with religion
at all? If an employee asked for days off to go on vacation and
was denied, and then asks for the very same days off, but this
time purportedly for religious reasons, the employer is likely
justified in determining that this is not a request for an
accommodation based on a sincerely held belief. Similarly, if
the employee is seeking an accommodation that is equally
desirable by other employees for secular reasons, such as long
weekends, an employer may inquire further into the rationale
behind the request. However, employers must always engage
in the interactive process or cooperative dialogue, even if they
are skeptical of the employee’s sincerity. And employers must
be careful not to denigrate a professed belief, even if it is
unfamiliar or sounds bizarre.
What About an Employer’s Religious Beliefs?
Employers are allowed to integrate their religious beliefs and
practices into the workplace, but they may not mandatorily
impose those beliefs and practices on their employees. For

example, if an employer begins the day with a group prayer,
employees who do not want to participate must be allowed to
opt out without retaliation or consequence. Courts
considering this scenario will attempt to balance the right of
employers to express themselves in the workplace against the
right of employees not to be coerced. But employers cannot
require employees to participate in any religious practice as a
condition of their employment.
Particular Considerations for Health Care Employers
Obviously, a health care setting must put patients’ needs first.
But employers must carefully engage in the interactive
process or cooperative dialogue to evaluate each request, and
cannot simply assume that any accommodation will pose a
risk to patients. If granting a requested accommodation would
result in a staffing shortage that could endanger patients,
obviously, the employer must put patient safety first. Courts
are especially concerned about any potential threats to health
and safety that may result, and under these circumstances, an
employer will likely be on solid ground in the event of a
religious discrimination lawsuit. Similarly, if granting the
request would mean that other employees would have to
work overtime, in violation of their collective bargaining
agreement, that would impose an undue burden on the
employer. Nevertheless, the employer must engage the
employee making the request to explore alternatives, or to
explain why the request cannot be granted.
Conclusion
Although patients always must come first, health care
employers are advised to follow the interactive process or
cooperative dialogue, and to document the request, the
process, and the outcome, to protect themselves from
possible future litigation. Just as with health care, an ounce of
prevention is worth a pound of cure.
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Commercial Insurance Buyers Facing Higher Premiums
By Robert Marshall

Property & Casualty insurers around the world are increasing
their premium volume by raising rates, in part to compensate for
mounting liability and catastrophe losses as well as lower yields
on fixed-income securities. Commercial policy pricing increased
nearly 6 percent in the second quarter of 2019, according to
Marsh’s Global Insurance Market Index—the seventh consecutive
quarter of average price hikes, and the largest increase in any
quarter since Marsh launched its survey in 2012.
A recent Willis Towers Watson Marketplace Realities Report for
2020 states “call it what you will: a firming market, a challenging
market, a seller’s market, a disciplined market, an unconventional
hard market – North American businesses are paying more for
insurance”. Obviously, the extent will vary, as always, depending
on the organizations risk profile, it’s business, and risk
management strategy, but the predictions are clear, that price
increases, many sizable, are higher than experienced in recent
memory.

What Does This Mean for Healthcare Organizations?
Healthcare organizations will likely experience renewal
challenges for the following lines of coverage:
Private and not-for-profit Directors and Officers: +5% - +35%
predicted price change.
Most healthcare organizations in the New York Metro are private
and not for profit organizations, and purchase both their
Directors and Officers and Employment Practices Liability
coverages under the same policy. The increase in employment
practice liability exposures; the industry financial challenges and
the increased anti-trust exposures have, in part, added to the
stress of this insurance line, and caused underwriters to adjust
premiums and, in some cases, increase retentions.
Health care professional liability: 3% - 15% predicted price
change with loss-affected accounts highly variable.
This market is experiencing continued hardening, as carriers seek
to return to profitability through rate increases, underwriting
discipline, and controlled capacity deployment.
Commercial Property: +5% - +15% non-catastrophe locations,
+10% - 20% in catastrophe locations and +15% to >30% in
catastrophe locations with losses.
The amount of the premium change at renewal will depend on
a variety of factors such as loss experience, premium size,
location, limits, retentions and general company risk profile.
Insurers are generally being much less price aggressive; more
conservative in their risk appetite, and generally performing a
much more thorough risk analysis/assessment of the
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organizations risk exposure (age & condition of buildings,
protection, use, etc.) prior to releasing a quote.

What Can Buyers Do?
1. Start the renewal process early and with detailed
information. Provide brokers and insurance underwriters
with full and complete information for submission (i.e. loss
experience, current and historical exposures, and identify any
key risk mitigation changes to the operations that may
impact the view of the risk). One example, is a healthcare
organization that has experienced prior water damage
claims. They should outline their mitigation and prevention
plans to reduce the possibility of future water damage
situations. Also, organizations want to make sure all property
engineering recommendations prior to renewal are
addressed to the satisfaction of insurance company
engineers, and all risk prevention and mitigation plans should
be thoroughly detailed, documented and communicated to
insurers within the underwriting submission.
2. Check the Organizations limits and retentions – Are the
limits your organization purchasing appropriate for your
organization’s size and risk profile? It’s best to check on how
much coverage the organization needs/wants based on the
premiums being offered, the risk of the organization for that
particular line of coverage, and the retentions (if any) that
are being required by the insurer. Many brokers today offer
models that will help organizations find the most efficient
combination of limit, premium and retentions. This is especially
important during a cycle when premiums are increasing.
3. Spend some face time when you can - If your premiums are
large enough (typically over $250,000 in annual premiums)
get out and meet face to face with underwriters where
possible to tell your story. The commercial insurance
business still has an element of human touch so getting out
and meeting face to face with underwriters and brokers will
help maximize negotiations during renewal season and build
relationships with key stakeholders down the road.
In a time when many healthcare organizations are struggling to
continue to reduce cost and protect its balance sheet, this is
firming cycle is one area that will continue to challenge the buyer.
This article was written prior to the COVID-19 pandemic.
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Resolving Medical Malpractice Matters
Positive Outcomes through Mediation
By Bob Worden

There are numerous benefits associated with using mediation
to resolve medical malpractice disputes. The mediation
process affords both parties more control over the process,
often reduces the cost of litigation, and can expedite dispute
resolution for all. Medical malpractice mediation also presents
its challenges. Given the nature of medical malpractice claims,
the atmosphere at these hearings can be tense, and
negotiations can be emotionally charged. What follows
illustrates the importance of understanding the nuances of
medical malpractice matters whether one is an advocate or a
neutral seeking to assist the parties to reach a settlement.
Rolling the Trial Dice or Achieving a Settlement
A major impediment to settlement in medical malpractice
disputes is the required reporting to the federal National
Practitioner Data Bank (NPDB). All medical malpractice claims
are reportable against the physician, if there is a settlement or
judgment payment made by an insurer or by the employer of
a physician. So, an optimistic physician may want to “roll the
dice” and go to trial rather than settle, believing that he or she
will win, rather than agreeing to a settlement reportable in
the federal database.
Many malpractice insurance policies have a "Consent to
Settle" endorsement. If the malpractice insurance policy
contains this provision, it allows the physician to compel the
trial, even if the physician’s insurance company would rather
settle the case. Some malpractice insurance policies do not
require the insured physician to “Consent to Settle.” Where
there is no consent for the physician required, the insurance
carrier has the option to settle.
Moreover, some physicians agree to “Consent to Settle”
simply because they don't relish the idea of spending weeks
sitting in the courtroom, in an attempt to project charisma
and competence in the hope of persuading the jury to find in
their favor. And perhaps they would rather focus on their
medical practice going forward, and for whatever reason, they
aren’t worried about the effect the database might have on
their future employability and insurability.
Key Defenses
It is important for neutral mediators to be familiar with some
of the standard defenses peculiar to medical malpractice
cases: is what happened a “known complication” and not the
result of negligence? Did the patient have a bad outcome as a

result of an underlying illness and not due to any departures
from accepted medical practice by the physician? Was the
patient’s fate already fixed before the physician saw the
patient for the first time?
Experienced plaintiffs’ attorneys handling these cases know
that they are not easy to win. Those who are new to medical
malpractice need to know that successful cross examination
of key physicians and expert witness physicians can each take
a full day to be deposed. In addition to the cost of producing
the medical experts at trial, extensive preparation and
courtroom time are required. Doctors are typically smart
people and can figure out how to testify effectively at trial.
They are more knowledgeable about the medicine than the
attorneys questioning them. The cases with clearly
indefensible errors by the doctors are few. So, medical
malpractice cases may be difficult to win because the defense
has convincing arguments for the jury.
The defenses that come up frequently are Hindsight, Known
Complication and Error of Judgment.
Hindsight
The defense attorney will hammer the jury to put aside the
knowledge of "what happened," information obtained by the
jury from the attorneys during the voir dire and opening
statements. The jury will know if this is an amputation case, or
if the patient is blind in one eye, or whatever the bad outcome
was that brought this case to trial. Did the doctor act
appropriately based upon the available information and the
standard of care in real-time (not based upon 20-20 hindsight?)
It is easy for a jury to conclude that a physician made
the wrong decision or wrong diagnosis when there’s
20-20 hindsight, but the law requires that the
physician be judged on the information available
to him at the time of treatment.
Typically, the plaintiff's arguments will be that the physician
failed to order tests, or that tests were ordered, but the
physician failed to examine the results or that he or she simply
didn't understand the proper procedure to be conducted with
the results. In other words, the attack against the physician is
that the or she didn’t gather enough information, or failed to
understand the significance of lab test results or to understand
the significance of a change in the patient’s condition as
documented by nurses or other physicians.
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Even where the physician’s conduct fails to meet acceptable
standards of practice the plaintiff’s attorney still has to prove
that the failure "made a significant difference" in the
outcome. Many juries find that physicians have departed from
the standard of care, but the plaintiff’s case falls apart if the
jury finds that the error was insignificant, or that the patient's
poor outcome was inevitable, regardless of what the physician
did or failed to do. Working in the plaintiff’s attorneys favor is
that he or she may only have to show that the physician’s
departure from accepted medical practice “deprived the
patient of an opportunity for a better outcome.” This lesser
degree of causation is allowed in malpractice cases, compared
with the causation required in a general negligence claim
where the plaintiff must show that the negligence of the
defendant directly caused the injuries by a preponderance of
the evidence.
Known Complication
Another defense to medical malpractice cases is the "known
complication" argument. This is defined by when the
defense will claim that the medical procedure being
performed had inherent risks that could not be completely
avoided, regardless of the doctor's skill or degree of care.
The classic example is where there is a bowel perforation
caused by the physician’s scope during a colonoscopy. The
defense will argue that some patients’ bowels are more
fragile than others. The fact that the bowel perforated
during the procedure doesn't mean that the procedure was
done wrong. The defense argues that perforation is known
to happen without negligence.
The plaintiff’s attorney has the burden of proving
that the doctor performing the colonoscopy
procedure was negligent.
That burden is usually (but not always) met with plaintiff's
expert testimony (via affirmation or trial testimony) that the
physician did something wrong that caused the perforation.
During the trial, the defense will produce the defendant’s
doctor to testify and will also produce a defense expert
witness, both of whom will likely testify that there was no
negligence, no departure from standard accepted medical
practice. The result at trial in many medical malpractice
cases comes down to the credibility of the defendant’s
physician and the credibility of the experts on both sides.
Medical malpractice trials are often referred to as a
"battle of the experts".

PAGE 26 // RMJ 2020 // VOLUME I

In order to win the perforated bowel case, plaintiff's counsel
must produce a credible expert that will state that the
defendant’s physician did something wrong, and testify to the
fact that it was a departure from standard accepted medical
practice that caused the injury - ultimately convincing the jury
that the defendant’s physician did something wrong that
caused the perforation.
Error in Judgment
This defense advises the jury that if the physician has two or
more reasonable choices about how to treat a patient and the
physician makes a choice which later turns out to be an error,
she cannot be held liable if a reasonable medical practitioner
would have made the same choice. In other words, just
because it turned out, that the physician made the wrong
decision, she cannot be held liable unless she negligently
made the wrong choice.
Reasons for the Defense to Settle
Plaintiff’s counsel has certain advantages at trial.
Often the story the jury hears at the beginning of the
trial is compelling and tragic. Another advantage for
the plaintiff is if the defendant’s personality is
perceived as being cold and uncaring.
Above all, the best reason for the defense to settle medical
malpractice cases in mediation is that the trials can be
unpredictable and volatile for both sides. A defendant doctor
can easily suffer from "foot-in-mouth" disease under the
pressure of a trial. Departures from accepted practice can
materialize during the testimony of the physician or the
experts. In other words, because these medical malpractice
trials are so "testimony-dependent," weak medical
malpractice cases can become strong and strong cases can
become weak, as the trial progresses. Sometimes experts are
cross-examined with prior testimony which they’ve previously
given in similar cases that sinks the case for that side. What
does the jury do if both the plaintiff's expert and the defense
expert are reasonable and if they both make sense? If it's
close, the jury may find it hard to return a verdict against the
physician, especially if the physician is likable.
The unpredictability of the result in medical malpractice trials
encourages the case to settle. Agreeing to an appropriate
settlement without going through an ulcer-producing trial is a
wonderful outcome for all concerned.
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Settling a dispute before trial is also desirable, due to the
highly technical, precise nature of the practice of medicine.
What’s more, the jurors will hear terms, procedures and other
medical explanations with which they will be unfamiliar. Most
highly experienced trial attorneys agree that juries can decide
cases based upon testimony or facts which neither party
regards as being significant. So, what may seem like a weak
medical malpractice case at mediation can turn out quite
differently if the case goes to trial. Similarly, despite a strong
case being presented by plaintiff’s attorney, the jury has the
power to exonerate the defendant physician if the jury likes the
defendant or doesn’t like the plaintiff or the plaintiff’s attorney.
New York State Medical Malpractice Limits
Also, consider: some states may have local laws that affect the
resolution of medical malpractice claims. For example, New
York State has a Medical Indemnity Fund (MIF) to pay future
medical expenses for injuries due to trauma at or around
birth. (New York State Medical Indemnity Fund (MIF)-Public
Health Law article 29-D, Title 4.) This statute is complicated,
but the parties to the lawsuit need to understand how the
statute affects the damages that can be claimed. It's a good
idea to become familiar with that statute if you are dealing
with a birth-injury case, because it can dramatically change
the special damages claims. The MIF can foster settlements
because the MIF ends up paying fully, all of the neurologically
damaged infant’s lifetime of care.
New York has also made it less attractive to plaintiff's
attorneys to hold out for large jury awards, as the maximum
fee to attorneys for compensation in medical malpractice
cases is regulated on a sliding scale, so as the awards get
larger, the percentage of the settlement or judgment that
the attorney can obtain for his or her fee gets smaller:
“a contingent fee in a medical, dental or podiatric malpractice
action shall not exceed the amount of compensation provided
for the following schedule:

−

30 percent of the first $250,000 of the sum recovered;

−

25 percent of the next $250,000 of the sum recovered;

−

20 percent of the next $500,000 of the sum recovered;

−

15 percent of the next $250,000 of the sum recovered;

−

10 percent of any amount over $1,250,000 of the sum
recovered”
(NY Jud L § 474-A (2014)

Where New York State municipalities are involved, the
mediation result may be subject to the approval of a ruling
body of the municipality. Any settlement achieved remains
subject to municipality approval in the next month or next
three months or six months, depending on the procedures
and finances of a specific municipality.
Final Thoughts
Medical malpractice cases lend themselves to settlement
if all sides are realistic and understand the extent of
uncertainty inherent in these cases. The use of mediation to
manage the risk involved in litigating medical malpractice
suits is becoming increasingly popular. Given the potential to
save time and expense, mediation should be considered
as a method to obtain your best outcome in an economical
fashion. To get the best result, don’t litigate, mediate!
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