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Overview of Lavern’s Law 

More time for a person to commence an action alleging 
failure to diagnose cancer or a malignant tumor 

Maximum of 7 years from date of alleged act/omission 



Lavern Wilkinson 

 In February 2010, Lavern presented to city 
hospital. An x-ray of her lung was taken. 

 In May 2012, Lavern returned to the same 
hospital. Lavern was diagnosed with lung cancer 
that metastasized to her liver, brain and spine. 

 In March 2013, Lavern passed away at 41 years 
of age.  



Legislative history 

Ongoing conversation 

 June 21, 2017 passed New York State Senate and 
Assembly 

 January 31, 2018 signed by Governor and effective 



CPLR 214-a 

 (b) where the action is based upon the alleged negligent 
failure to diagnose cancer or a malignant tumor, whether 
by act or omission, the action may be commenced within two 

years and six months of the later of either (i) when the 
person knows or reasonably should have known of such 
alleged negligent act or omission and knows or reasonably 
should have known that such alleged negligent act or omission 
has caused injury, provided, that such action shall be 
commenced no later than seven years from such alleged 
negligent act or omission, or (ii) the date of the last treatment 
when there is continuous treatment for such injury, illness 

or condition. 
 



CPLR 203(g)(2) 
 (2) …. in an action or claim for medical, dental or podiatric 

malpractice, where the action or claim is based upon the 
alleged negligent failure to diagnose cancer or a malignant 

tumor, whether by act or omission …. the time in which to 

commence an action or special proceeding or to serve a 

notice of claim shall not begin to run until the later of either 
(i) when the person knows or reasonably should have 

known of such alleged negligent act or omission and knows 
or reasonably should have known that such alleged negligent 
act or omission has caused injury, provided, that such action 
shall be commenced no later than seven years from such 
alleged negligent act or omission, or (ii) the date of the last 
treatment where there is continuous treatment for such 
injury, illness or condition 

 



CPLR 214-a and CPLR 203(g)(2) 

There is no retroactive language in the statutes 

 Legislative history revived actions that expired in the 
10 months preceding enactment of Lavern’s Law  

March 31, 2017 through January 31, 2018 

Extended filing for 6 months (July 31, 2018) 



Potential impact 

Compensation for patients/families 

Clinical decision making 

Clinical workforce 

Tort reform 

 Insurance  

Claims 
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Division 2. Negligence Actions

G. Specific Negligence Actions

4. Malpractice

Introductory Statement

Malpractice Statute of Limitations
The following discussion addresses various rules for accrual and interposition of a malpractice claim within the statute of
limitations. Malpractice is the negligence of a professional toward a person for whom a service is rendered, Santiago v 1370
Broadway Associates, L.P., 264 AD2d 624, 695 NYS2d 326 (1st Dept 1999), mod on other grounds, 96 NY2d 765, 725
NYS2d 599, 749 NE2d 168 (2001). The qualities shared by such professional groups as architects, engineers, lawyers and
accountants guide courts in defining the term “professional” for purposes of CPLR 214(6), which prescribes a three-year statute
of limitations in actions to recover damages in nonmedical malpractice actions, Chase Scientific Research, Inc. v NIA Group,
Inc., 96 NY2d 20, 725 NYS2d 592, 749 NE2d 161 (2001). In particular, those qualities include extensive formal learning
and training, licensure and regulation indicating a qualification to practice, a code of conduct imposing standards beyond
those accepted in the marketplace and a system of discipline for violation of those standards, id. Additionally, a professional
relationship is one of trust and confidence, carrying with it a duty to counsel and advise clients, id.

The four major areas of malpractice litigation are discussed: medical malpractice, attorneys' malpractice, architects' malpractice,
and accountants' malpractice, Santiago v 1370 Broadway Associates, L.P., 264 AD2d 624, 695 NYS2d 326 (1st Dept 1999),
mod on other grounds, 96 NY2d 765, 725 NYS2d 599, 749 NE2d 168 (2001). The distinction between medical malpractice and
ordinary negligence often involves close questions and is discussed in detail in Perez v Fitzgerald, 115 AD3d 177, 981 NYS2d
5 (1st Dept 2014), as well as in Comment, infra.

The alleged misfeasance of insurance agents and brokers toward their clients is not “malpractice” under CPLR 214(6), Chase
Scientific Research, Inc. v NIA Group, Inc., 96 NY2d 20, 725 NYS2d 592, 749 NE2d 161 (2001). Actions against insurance
agents and brokers are governed by the limitations periods applicable to negligence actions, three years, CPLR 214(4), and
breach of contract actions, six years, CPLR 213(2), Chase Scientific Research Inc. v NIA Group, Inc., supra. A cause of action
in educational malpractice does not exist in New York, Torres v Little Flower Children's Services, 64 NY2d 119, 485 NYS2d
15, 474 NE2d 223 (1984); Hoffman v Board of Ed. of City of New York, 49 NY2d 121, 424 NYS2d 376, 400 NE2d 317 (1979);
Cantone by Cantone v Rosenblum, 186 AD2d 167, 587 NYS2d 743 (2d Dept 1992). The Third Department has refused to
recognize the tort of professional malpractice in the field of computer consulting, independent from breach of contract, Atkins
Nutritionals, Inc. v Ernst & Young, LLP., 301 AD2d 547, 754 NYS2d 320 (2d Dept 2003); RKB Enterprises Inc. v Ernst &
Young, 182 AD2d 971, 582 NYS2d 814 (3d Dept 1992); see Chatlos Systems, Inc. v National Cash Register Corp., 635 F2d
1081 (3d Cir 1980). The Fourth Department has refused to recognize the tort of “clergy malpractice based upon sexual abuse,”
Joshua S. by Paula S. v Casey, 206 AD2d 839, 615 NYS2d 200 (4th Dept 1994). In the context of a claim based on a pastor's
participation in a consensual sexual relationship with a woman while providing marital counseling to her and her husband, the
Court of Appeals determined that the claim was actually one for clergy malpractice rather than breach of fiduciary duty and
that permitting such a claim would improperly require courts to examine ecclesiastical doctrine in an effort to determine the
appropriate standard of care, Wende C. v United Methodist Church, 4 NY3d 293, 794 NYS2d 282, 827 NE2d 265 (2005); see
Langford v Roman Catholic Diocese of Brooklyn, 271 AD2d 494, 705 NYS2d 661 (2d Dept 2000) (any attempt to define duty
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of care owed by clergy to parishioners in counseling relationship fosters excessive entanglement with religion). In Wende C. the
Court left open the question whether a claim against a cleric by a parishioner for breach of fiduciary duty could be maintained
under very different circumstances, see Langford v Roman Catholic Diocese of Brooklyn, supra (dismissing claims based on,
inter alia, negligent counseling, breach of fiduciary duty and negligent infliction of emotional distress); see also Lightman v
Flaum, 97 NY2d 128, 736 NYS2d 300, 761 NE2d 1027 (2001) (rabbi's disclosure of confidences does not give rise to breach-
of-fiduciary-duty cause of action under CPLR 4505). For a discussion of causes of action for breach of fiduciary duty, see
Comment to PJI 3:59. Where a plaintiff's claims are based upon intentional acts of sexual abuse that do not bear a substantial
relationship to the rendition of medical care, plaintiff has not set forth a viable cause of action to recover damages for medical
malpractice, Karczewski v Sharpe, 248 AD2d 679, 670 NYS2d 318 (2d Dept 1998).

For statute of limitations purposes, the time within which a plaintiff must commence an action shall be computed from the time
the cause of action accrued to the time the claim is interposed, CPLR 203(a); McCoy v Feinman, 99 NY2d 295, 755 NYS2d 693,
785 NE2d 714 (2002). While courts have discretion to waive other time limits for good cause, see CPLR 2004, the legislature
has specifically enjoined that “no court shall extend the time limited by law for the commencement of an action,” CPLR 201.

I. Medical Malpractice

A. General Rule
In a medical malpractice action, the cause of action generally accrues on the date when the alleged original negligent act or
omission occurred, CPLR 214-a; Young v New York City Health & Hospitals Corp., 91 NY2d 291, 670 NYS2d 169, 693 NE2d
196 (1998); Rockefeller v Moront, 81 NY2d 560, 601 NYS2d 86, 618 NE2d 119 (1993); Massie v Crawford, 78 NY2d 516, 577
NYS2d 223, 583 NE2d 935 (1991); McDermott v Torre, 56 NY2d 399, 452 NYS2d 351, 437 NE2d 1108 (1982); see Conklin
v Draper, 229 App Div 227, 241 NYS 529 (1st Dept 1930), aff'd, 254 NY 620, 173 NE 892 (1930) (ovrld in part, Flanagan v
Mount Eden General Hospital, 24 NY2d 427, 301 NYS2d 23, 248 NE2d 871 (1969)); Annot: 80 ALR2d 368; 3 ALR4th 318.
However, a parent's cause of action under Becker v Schwartz, 46 NY2d 401, 413 NYS2d 895, 386 NE2d 807 (1978), to recover
the extraordinary expenses incurred to care for a disabled child who, but for a medical professional's negligent failure to detect
or advise on the risks of impairment, would not have been born, accrues on the date of the child's birth, not the date of the
alleged negligence, B.F. v Reproductive Medicine Associates of New York, LLP, 30 NY3d 608, 69 NYS3d 543, 92 NE3d 766
(2017); see Pahlad ex rel. Berger v Brustman, 33 AD3d 518, 823 NYS2d 61 (1st Dept 2006), aff'd, 8 NY3d 901, 834 NYS2d
74, 865 NE2d 1240 (2007); see also LaBello v Albany Medical Center Hosp., 85 NY2d 701, 628 NYS2d 40, 651 NE2d 908
(1995) (infant's medical malpractice action premised on alleged acts or omissions occurring before birth accrues on infant's date
of birth). In January 2018, the statute was amended by the passing of Lavern's Law (S6800/A8516, effective as of January
31, 2018) which changed the statute of limitation to commence an action involving a failure to diagnose cancer or a malignant
tumor to two years and six months from the later of either (i) when the patient discovers the misdiagnosis or reasonably should
have known, or (ii) the date of the last treatment where there is continuous treatment, see CPLR 214-a; CPLR 203(g). The law
limits the time to commence such an action to seven years after the date of the alleged malpractice (id.). The law applies to
medical, dental and podiatric malpractice actions in which the failure to diagnose cancer of a malignant tumor is alleged. In
addition to medical malpractice claims, the two-year and six-month period of limitation provided by CPLR 214-a applies to
dental and podiatric malpractice claims. The statute's reach is not limited to the enumerated professionals and may extend to
other somatic health care professionals, Bleiler v Bodnar, 65 NY2d 65, 489 NYS2d 885, 479 NE2d 230 (1985); see Karasek
v LaJoie, 92 NY2d 171, 677 NYS2d 265, 699 NE2d 889 (1998); Perez v Fitzgerald, 115 AD3d 177, 981 NYS2d 5 (1st Dept
2014). As to special accrual rules for actions involving “foreign objects,” and actions involving failure to diagnose cancer and
malignant tumors, see this comment, infra.

The applicable period of limitations may turn on whether plaintiff's claim sounds in ordinary negligence rather than in
professional malpractice. While the statute of limitations applicable to medical, dental and podiatric malpractice is two years
and six months, CPLR 214-a, the statutory period governing negligence claims is three years, CPLR 214(4), (5). Whether the
claim is one for medical malpractice or ordinary negligence can also affect the schedule that is used for calculating the successful
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plaintiff's attorney's fee, Spiegel v Goldfarb, 66 AD3d 873, 889 NYS2d 45 (2d Dept 2009) (citing Judiciary Law § 474-a; 22
NYCRR 691.20(e)).

A complaint against a non-physician may sound in medical malpractice governed by a two and one-half year statute of
limitations, rather than ordinary negligence governed by a three-year statute of limitations, where the challenged conduct
constitutes medical treatment or bears a substantial relationship to the rendition of medical treatment by a licensed physician to
a particular patient, Bleiler v Bodnar, 65 NY2d 65, 489 NYS2d 885, 479 NE2d 230 (1985); Perez v Fitzgerald, 115 AD3d 177,
981 NYS2d 5 (1st Dept 2014); Pacio v Franklin Hosp., 63 AD3d 1130, 882 NYS2d 247 (2d Dept 2009); Cullinan v Pignataro,
266 AD2d 807, 698 NYS2d 381 (4th Dept 1999); see Dupree v Giugliano, 20 NY3d 921, 958 NYS2d 312, 982 NE2d 74 (2012).
In Karasek v LaJoie, 92 NY2d 171, 677 NYS2d 265, 699 NE2d 889 (1998), the Court of Appeals rejected the Education Law
§ 6521 definition of the “practice of medicine” as a basis for deciding whether CPLR 214-a is applicable to services provided
by non-physicians. The approach taken by the Court of Appeals in Karasek has been characterized as “restrictive,” Perez v
Fitzgerald, supra.

An action alleging malpractice in the provision of mental health services by a psychologist, although stating a valid claim, is
not subject to the statute of limitations for medical malpractice, Karasek v LaJoie, 92 NY2d 171, 677 NYS2d 265, 699 NE2d
889 (1998). The practice of optometry is not the practice of medicine, and the claims of alleged malpractice by optometrists
are governed by the three-year statute of limitations, Boothe v Weiss, 107 AD2d 730, 484 NYS2d 598 (2d Dept 1985). In
contrast, laboratory services that were performed at the direction of a physician and were a “crucial element of diagnosis and
treatment” constituted an “integral part” of rendering medical treatment and were, thus, covered by CPLR 214-a, Spiegel v
Goldfarb, 66 AD3d 873, 889 NYS2d 45 (2d Dept 2009), as was the application of a heating pad by a physical therapist working
in defendant-physicians' office, Ryan v Korn, 57 AD3d 507, 868 NYS2d 735 (2d Dept 2008); see Meiselman v Fogel, 50
AD3d 979, 858 NYS2d 200 (2d Dept 2008) (physical therapists, who are professionals licensed under Education Law article
136, covered by CPLR 214-a for acts bearing substantial relationship to rendition of medical treatment by licensed physician);
Pattavina v DiLorenzo, 26 AD3d 167, 807 NYS2d 564 (1st Dept 2006) (physical therapy bearing substantial relationship to
medical treatment); Levinson v Health South Manhattan, 17 AD3d 247, 793 NYS2d 401 (1st Dept 2005) (same); Wahler v
Lockport Physical Therapy, 275 AD2d 906, 713 NYS2d 405 (4th Dept 2000) (physical therapist's allegedly negligent placement
of chair related to use of wall-mounted pulley device); see also Morales v Carcione, 48 AD3d 648, 852 NYS2d 343 (2d Dept
2008). Similarly, CPLR 214-a applied to allegedly negligent implementation of a protocol to prevent pressure ulcers that was
executed by licensed practical nurses, nursing assistants, patient care assistants, home health aides and nutritionists employed
by defendant hospital, where the protocol bore a substantial relationship to the rendition of medical treatment, Pacio v Franklin
Hosp., 63 AD3d 1130, 882 NYS2d 247 (2d Dept 2009). In Foote v Picinich, 118 AD2d 156, 503 NYS2d 926 (3d Dept 1986), the
court held, based on the parties' conflicting submissions, that the question whether a chiropractor's services constituted medical
treatment within CPLR 214-a was a question of fact for the jury; but see Faden v Robbins, 88 AD2d 631, 450 NYS2d 238 (2d
Dept 1982) (pre-Bleiler case holding that chiropractic malpractice not medical malpractice); Vidra v Shoman, 59 AD2d 714,
398 NYS2d 377 (2d Dept 1977) (pre-Bleiler case holding that chiropractors do not practice medicine). However, in Perez v
Fitzgerald, 115 AD3d 177, 981 NYS2d 5 (1st Dept 2014), the court held that “medical malpractice” does not include chiropractic
treatment that was not provided at the direction or request of a physician providing medical treatment and that was separate and
apart from any medical treatment administered by a physician.

Medical “treatment” includes an independent medical examination performed by a licensed physician at an adverse party's
request pursuant to CPLR 3121, Bazakos v Lewis, 12 NY3d 631, 883 NYS2d 785, 911 NE2d 847 (2009). In Bazakos, the Court
held that the CPLR 214-a two-and-a-half-year statute of limitations applies to actions for injuries resulting from a physician's
allegedly negligent manipulation of the examinee's body part even though the examinee was not the physician's patient and
the relationship did not require the physician to treat the examinee for any medical condition. Medical and dental malpractice
actions are not affected by changes in the statute of limitations applicable to exposure to toxic and other substances, see CPLR
214-c(5); Introductory Statement preceding PJI 2:120.
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Not every act of misconduct with respect to a patient constitutes medical malpractice, Weiner v Lenox Hill Hosp., 88 NY2d
784, 650 NYS2d 629, 673 NE2d 914 (1996). A claim sounds in medical malpractice when the challenged conduct constitutes
medical treatment or bears a substantial relationship to the rendition of medical treatment by a licensed physician to a particular
patient, Davis v South Nassau Communities Hosp., 26 NY3d 563, 26 NYS3d 231, 46 NE3d 614 (2015); Dupree v Giugliano, 20
NY3d 921, 958 NYS2d 312, 982 NE2d 74 (2012); Weiner v Lenox Hill Hosp., supra; B.F. v Reproductive Medicine Associates
of New York, LLP, 136 AD3d 73, 22 NYS3d 190 (1st Dept 2015), aff'd, 30 NY3d 608, 69 NYS3d 543, 92 NE3d 766 (2017)
(screening of egg donor bears substantial relationship to rendition of medical treatment); Bell ex rel. Todzia v WSNCHS North,
Inc., 153 AD3d 498, 59 NYS3d 475 (2d Dept 2017) (physician's assessment of patient's supervisory and treatment needs sounds
in medical malpractice); Koster v Davenport, 142 AD3d 966, 37 NYS3d 323 (2d Dept 2016) (plastic surgeon's use of allegedly
wrong suture material in suturing surgical wound sounds in malpractice); Glasgow v Chou, 33 AD3d 959, 826 NYS2d 303
(2d Dept 2006) (allowing allograft to become contaminated with bacteria during operative procedure sounds in malpractice);
Levinson v Health South Manhattan, 17 AD3d 247, 793 NYS2d 401 (1st Dept 2005) (physical therapist's use of electrical
stimulation constituted integral part of professional medical treatment); Toepp v Myers Community Hosp., 280 AD2d 921, 721
NYS2d 177 (4th Dept 2001) (doctor's inadvertent use of bandage containing surgical or hypodermic needle while applying cast
to plaintiff's foot constituted integral part of medical treatment and, therefore, must be characterized as malpractice); Payette v
Rockefeller University, 220 AD2d 69, 643 NYS2d 79 (1st Dept 1996); Rice v Vandenebossche, 185 AD2d 336, 586 NYS2d 303
(2d Dept 1992) (where plaintiff was burned on forehead by physician's lamp during treatment for forehead laceration, physician's
conduct related to medical treatment and constituted medical malpractice). The issue of whether a claim sounds in negligence
or medical malpractice reduces to whether medical judgment is required; where the conduct involves a standard established by
means of the exercise of medical judgment, the claim is for malpractice, Martuscello v Jensen, 134 AD3d 4, 18 NYS3d 463 (3d
Dept 2015). When the allegations of the complaint do not focus on negligence in furnishing medical treatment to a patient, but
on the hospital's failure in fulfilling a different duty, the claim sounds in negligence, Weiner v Lenox Hill Hosp., supra.

Where a plaintiff's claims are based upon intentional acts of sexual abuse that do not bear a substantial relationship to the
rendition of medical care, plaintiff has not set forth a viable cause of action to recover damages for medical malpractice,
Karczewski v Sharpe, 248 AD2d 679, 670 NYS2d 318 (2d Dept 1998). Such claims are governed by a one year statute of
limitations applicable to intentional torts, id. However, where defendant-physician prescribed a course of treatment for plaintiff's
mental health problems, including medication and counseling, a jury could reasonably conclude that the sexual relationship that
developed between plaintiff and defendant was substantially related to the treatment so as to constitute medical malpractice,
Dupree v Giugliano, 20 NY3d 921, 958 NYS2d 312, 982 NE2d 74 (2012).

The failure to take proper medical histories constitutes medical malpractice, but the failure to provide competent personnel or
to promulgate appropriate emergency room rules is negligence, not malpractice, Bleiler v Bodnar, 65 NY2d 65, 489 NYS2d
885, 479 NE2d 230 (1985); but see Bruno v Gosy, 48 AD3d 1147, 852 NYS2d 507 (4th Dept 2008) (hospital's alleged failure to
provide plaintiff's neurologist with two nurses who regularly assisted him or with another qualified assistant constitutes medical
malpractice rather than ordinary negligence). Where plaintiff's complaint asserted a cause of action based upon the alleged
negligent creation and implementation of a diet research program and plaintiff underwent procedures as a volunteer in the diet
research program, and not as a patient with a medical condition, plaintiff's claim sounded in negligence, Payette v Rockefeller
University, 220 AD2d 69, 643 NYS2d 79 (1st Dept 1996). In contrast, the failure to follow hospital protocol for preventing
“pressure ulcers” bears a substantial relationship to the rendition of medical treatment and is therefore in the category of medical
malpractice, Pacio v Franklin Hosp., 63 AD3d 1130, 882 NYS2d 247 (2d Dept 2009); see Bell ex rel. Todzia v WSNCHS North,
Inc., 153 AD3d 498, 59 NYS3d 475 (2d Dept 2017) (allegations challenging defendants' assessment of patient's supervisory
and treatment needs sounded in medical malpractice); Carthon v Buffalo General Hosp. @ Deaconess Skilled Nursing Facility
Div., 83 AD3d 1404, 921 NYS2d 746 (4th Dept 2011) (allegations challenging nursing home's assessment of decedent's need
for supervision sounded in malpractice; allegations that nursing home staff failed to carry out directions of decedent's physicians
sounded in ordinary negligence); Santana v St. Vincent Catholic Medical Center of New York, 65 AD3d 1119, 886 NYS2d 57 (2d
Dept 2009) (allegations of failure to assess level of supervision, nursing care and security patient required after administration
of pain medication sounded in malpractice, not ordinary negligence).
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There appears to be a significant distinction between claims based upon negligent hiring of medical personnel and negligent
supervision and training of such personnel. Negligent hiring of an employee who subsequently commits acts of malpractice is a
violation of a general duty to a patient, rather than an integral part of medical treatment, and is subject to the three year statute,
De Leon by De Leon v Hospital of Albert Einstein College of Medicine, 164 AD2d 743, 566 NYS2d 213 (1st Dept 1991).
On the other hand, the adequacy of the supervision, training and treatment requirements of existing personnel has been held to
be an integral part of the process of rendering medical treatment and subject to the two year six months period of limitations,
Perkins v Kearney, 155 AD2d 191, 553 NYS2d 552 (3d Dept 1990); see Cullinan v Pignataro, 266 AD2d 807, 698 NYS2d 381
(4th Dept 1999) (plaintiffs' contention that defendant doctor inadequately supervised or trained office personnel who undertook
medical treatment does not change gravamen of complaint for malpractice to negligence). Note, however, that when only a
claim for negligence is asserted and not a lack of due care in the performance of a contract, the three year statute of limitations
applies, see Ackerman v Price Waterhouse, 84 NY2d 535, 620 NYS2d 318, 644 NE2d 1009 (1994).

The need for the use of expert evidence is not necessarily determinative in assessing whether an action sounds in malpractice
rather than ordinary negligence, Bazakos v Lewis, 56 AD3d 15, 864 NYS2d 505 (2d Dept 2008), rev'd on other grounds, 12
NY3d 631, 883 NYS2d 785, 911 NE2d 847 (2009). However, the need for specialized professional knowledge and expert
testimony may be an important consideration in some cases, Lomonaco v United Health Services Hospitals, Inc., 16 AD3d 958,
791 NYS2d 737 (3d Dept 2005); Borrillo v Beekman Downtown Hosp., 146 AD2d 734, 537 NYS2d 219 (2d Dept 1989) (failure
of hospital to prevent one patient from assaulting another constitutes negligence, not medical malpractice); see Martuscello v
Jensen, 134 AD3d 4, 18 NYS3d 463 (3d Dept 2015); Rice v Vandenebossche, 185 AD2d 336, 586 NYS2d 303 (2d Dept 1992).

Where plaintiff's complaint against a hospital alleged that the hospital failed to adopt and prescribe proper procedures and
regulations for the collection of blood to prevent HIV contamination, and the challenged conduct was not linked to the medical
treatment of a particular patient, the claim sounded in negligence for statute of limitations purposes, Weiner v Lenox Hill Hosp.,
88 NY2d 784, 650 NYS2d 629, 673 NE2d 914 (1996); see Rodriguez v Saal, 43 AD3d 272, 841 NYS2d 232 (1st Dept 2007)
(claim based on testing and screening procedures for harvesting and providing organs for transplants sounds in negligence not
malpractice).

Generally, the negligence of a physician in not ordering that side rails be used on patient's bed is malpractice, not ordinary
negligence, Lenny v Loehmann, 78 AD2d 813, 433 NYS2d 135 (1st Dept 1980); see also Bleiler v Bodnar, 65 NY2d 65, 489
NYS2d 885, 479 NE2d 230 (1985); Huntley v State, 62 NY2d 134, 476 NYS2d 99, 464 NE2d 467 (1984); Miller by Miller v
Albany Medical Center Hosp., 95 AD2d 977, 464 NYS2d 297 (3d Dept 1983). A claim that a medical provider was negligent,
given the nature of the patient's condition, in not preventing the patient from falling off the examining table was clearly related
to the treatment provided and, therefore, constituted malpractice, rather than negligence, Martuscello v Jensen, 134 AD3d 4, 18
NYS3d 463 (3d Dept 2015); Chaff v Parkway Hosp., 205 AD2d 571, 613 NYS2d 237 (2d Dept 1994); Stanley v Lebetkin, 123
AD2d 854, 507 NYS2d 468 (2d Dept 1986). Where an intoxicated patient was placed in a hospital bed with the side rails up and,
while left unattended, climbed out and fell, the patient's action challenged defendants' assessment of the patient's “supervisory
and treatment needs,” involved an “integral part of the process of rendering medical treatment,” and therefore sounded in medical
malpractice, rather than negligence, Scott v Uljanov, 74 NY2d 673, 543 NYS2d 369, 541 NE2d 398 (1989); see Boothe by
Boothe v Lawrence Hosp., 188 AD2d 435, 591 NYS2d 412 (1st Dept 1992) (burns allegedly sustained by hypothermic infant
plaintiff after defendant hospital's treatment by nurses' placement of hot water bottles constituted “integral part” of medical
treatment). Similarly, where a defendant's expert testified that the level of supervision and restraint of a psychiatric patient are
medical decisions, defendant established prima facie that the action was one for medical malpractice rather than negligence,
Lomonaco v United Health Services Hospitals, Inc., 16 AD3d 958, 791 NYS2d 737 (3d Dept 2005).

A claim will not necessarily sound in medical malpractice merely because expert testimony of a medical nature is required to
assist the jury in understanding the particulars of a procedure, Weiner v Lenox Hill Hosp., 88 NY2d 784, 650 NYS2d 629,
673 NE2d 914 (1996); Rodriguez v Saal, 43 AD3d 272, 841 NYS2d 232 (1st Dept 2007); Payette v Rockefeller University,
220 AD2d 69, 643 NYS2d 79 (1st Dept 1996). Thus, where the need for expert testimony arose only because of the technical
and scientific nature of the blood collection process, which is beyond the ken of the average juror, the claim did not sound
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in medical malpractice, Weiner v Lenox Hill Hosp., supra. Likewise, where a surgical patient falls after being left alone in a
bathroom, the hospital's failure to provide an attendant is negligence, not malpractice. The standard of due care is a matter the
jury can determine by applying its common knowledge to the applicable legal principles, Coursen v New York Hospital-Cornell
Medical Center, 114 AD2d 254, 499 NYS2d 52 (1st Dept 1986); see also Papa v Brunswick General Hosp., 132 AD2d 601,
517 NYS2d 762 (2d Dept 1987); Zellar v Tompkins Community Hosp., Inc., 124 AD2d 287, 508 NYS2d 84 (3d Dept 1986).
However, whether the doctor's instruction that the patient should get out of bed and walk around the same day as his surgery
is a departure from sound medical practice requires expert testimony to establish a prima facie case and is, therefore, governed
by the malpractice period of limitations, Coursen v New York Hospital-Cornell Medical Center, supra.

B. Tolls And Special Accrual Rules

1. Infancy
The statute is tolled until the infant reaches eighteen or sooner dies, but in no event for more than ten years from the date of
accrual, CPLR 208 (which applies to malpractice claims against doctors, dentists, and podiatrists). The 10-year limitation on
the infancy toll begins to run at the time of the original negligent act or omission and may not be tacked to the end of a period of
continuous treatment, Daniel J. by Ann Mary J. v New York City Health and Hospitals Corp., 77 NY2d 630, 569 NYS2d 396,
571 NE2d 704 (1991); Sarjoo v New York City Health and Hospitals Corp., 252 AD2d 449, 675 NYS2d 595 (1st Dept 1998);
Ramirez v St. Luke's Hosp. Center, 188 AD2d 419, 591 NYS2d 836 (1st Dept 1992). Similarly, the CPLR 204(a) toll, which
tolls the statute of limitations where the commencement of an action has been stayed by a court or by statutory prohibition,
must run concurrently, not consecutively, with the CPLR 208 toll, Barlow v Harlem Hosp. Center, 253 AD2d 355, 676 NYS2d
169 (1st Dept 1998). Plaintiff may nevertheless be able to establish that, completely separate and apart from the CPLR 208
toll, an action was timely brought within the statutory period following the completion of a course of continuous treatment,
Sarjoo v New York City Health and Hospitals Corp., supra. Where plaintiff's medical malpractice cause of action is premised
on alleged injurious acts or omissions occurring prior to birth, such cause of action accrues on the date of birth and the ten-year
limitation on the infancy toll begins to run at that time, LaBello v Albany Medical Center Hosp., 85 NY2d 701, 628 NYS2d
40, 651 NE2d 908 (1995).

CPLR 208 tolls the statute of limitations for the period of infancy and the toll is not terminated by the acts of a guardian or legal
representative in taking steps to pursue the infant's claim, Henry ex rel. Henry v New York, 94 NY2d 275, 702 NYS2d 580, 724
NE2d 372 (1999). Therefore, an infant's disability under CPLR 208 does not cease, and the CPLR 208 toll is not terminated,
when a parent, through counsel, files timely notices of claim pursuant to General Municipal Law § 50-e on the infant's behalf,
id. The rationale in Henry also applies to a plaintiff under the disability of insanity, Costello v North Shore University Hosp.
Center for Extended Care and Rehabilitation, 273 AD2d 190, 709 NYS2d 108 (2d Dept 2000).

2. Insanity
CPLR 208 also provides that where a person entitled to commence an action is under a disability because of insanity at the time
the cause of action accrues, the time for the commencement of the action shall be extended by the period of such disability. The
toll afforded by CPLR 208 is available only to those individuals who are unable to protect their legal rights because of an over-
all inability to function in society, McCarthy v Volkswagen of America, Inc., 55 NY2d 543, 450 NYS2d 457, 435 NE2d 1072
(1982); Costello v North Shore University Hosp. Center for Extended Care and Rehabilitation, 273 AD2d 190, 709 NYS2d
108 (2d Dept 2000); Smith v Kelley, 228 AD2d 831, 643 NYS2d 764 (3d Dept 1996). While the disability does not have to
be adjudicated prior to the accrual of the cause of action, the toll must be interpreted narrowly, McCarthy v Volkswagen of
America, Inc., supra; Lynch v Carlozzi, 284 AD2d 865, 727 NYS2d 504 (3d Dept 2001). The statute does not provide a toll
to an individual claiming a mere post-traumatic neurosis, McCarthy v Volkswagen of America, supra; see Karczewicz v New
York City Transit Authority, 244 AD2d 285, 664 NYS2d 300 (1st Dept 1997) (post-traumatic stress disorder). In addition, the
toll provided by CPLR 208 should not be read to include the temporary effects of medications administered in the treatment of
physical injuries, Eisenbach v Metropolitan Transp. Authority, 62 NY2d 973, 479 NYS2d 338, 468 NE2d 293 (1984). CPLR
208 does apply to a plaintiff who was rendered comatose and is confined to a nursing home, Sanchez v Wolkoff, 247 AD2d 529,
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669 NYS2d 337 (2d Dept 1998) (abrogated on other grounds by, Costello v North Shore University Hosp. Center for Extended
Care and Rehabilitation, 273 AD2d 190, 709 NYS2d 108 (2d Dept 2000)).

Where an insanity disability exists under CPLR 208, the toll applies until their exists a representative entitled to commence
an action on behalf of the disabled person, Smith v Kelley, 228 AD2d 831, 643 NYS2d 764 (3d Dept 1996); see Hernandez v
New York City Health and Hospitals Corp., 78 NY2d 687, 578 NYS2d 510, 585 NE2d 822 (1991). As with the infancy toll,
in a medical, dental or podiatric malpractice case, the statute will not be tolled for more than ten years from the date of accrual
of the cause of action, CPLR 208.

Lynch v Carlozzi, 284 AD2d 865, 727 NYS2d 504 (3d Dept 2001), holds that the determination of whether a person is entitled
to the CPLR 208 toll for insanity is for the court. The Lynch court determined that plaintiff was entitled to a toll, but then
ordered a hearing to determine if he was under the disability of insanity as of the accrual of his cause of action, see also Smith
v Kelley, 228 AD2d 831, 643 NYS2d 764 (3d Dept 1996); but see Siegel's Practice Review No. 126 (August 2002) (discussing
right to jury trial in analogous circumstances).

3. Continuous Treatment
When the claim arises out of an act of malpractice committed during a course of continuous treatment which is related to the
original condition or complaint, the statute of limitations is tolled until the end of the course of continuous treatment of the
patient by the defendant, CPLR 214-a; Young v New York City Health & Hospitals Corp., 91 NY2d 291, 670 NYS2d 169,
693 NE2d 196 (1998); Allende v New York City Health and Hospitals Corp., 90 NY2d 333, 660 NYS2d 695, 683 NE2d 317
(1997); Massie v Crawford, 78 NY2d 516, 577 NYS2d 223, 583 NE2d 935 (1991); McDermott v Torre, 56 NY2d 399, 452
NYS2d 351, 437 NE2d 1108 (1982); see Lohnas v Luzi, 30 NY3d 752, 71 NYS3d 404, 94 NE3d 892 (2018); Cox v Kingsboro
Medical Group, 88 NY2d 904, 646 NYS2d 659, 669 NE2d 817 (1996); Ganess by Ganess v New York, 85 NY2d 733, 628
NYS2d 242, 651 NE2d 1261 (1995); Cooper v Kaplan, 78 NY2d 1103, 578 NYS2d 124, 585 NE2d 373 (1991); Nykorchuck
v Henriques, 78 NY2d 255, 573 NYS2d 434, 577 NE2d 1026 (1991); Richardson v Orentreich, 64 NY2d 896, 487 NYS2d
731, 477 NE2d 210 (1985); see also Jorge v New York City Health and Hospitals Corp., 79 NY2d 905, 581 NYS2d 654, 590
NE2d 239 (1992). The continuous treatment doctrine rests on the premise that it is in the patient's best interest that an ongoing
course of treatment be continued, rather than interrupted by a lawsuit, because “the doctor not only is in a position to identify
and correct his or her malpractice, but is best placed to do so,” McDermott v Torre, supra; see Young v New York City Health
& Hospitals Corp., supra; Nykorchuck v Henriques, supra. For the application of the continuous treatment doctrine to a legal
malpractice action, see Shumsky v Eisenstein, 96 NY2d 164, 726 NYS2d 365, 750 NE2d 67 (2001); Greene v Greene, 56 NY2d
86, 451 NYS2d 46, 436 NE2d 496 (1982); Borgia v New York, 12 NY2d 151, 237 NYS2d 319, 187 NE2d 777 (1962), aff'd,
15 NY2d 665, 255 NYS2d 878, 204 NE2d 207 (1964); PJI 2:152. Plaintiff has the burden of demonstrating that the continuous
treatment doctrine applies to toll the statute of limitations against a particular defendant, Siegel v Wank, 183 AD2d 158, 589
NYS2d 934 (3d Dept 1992); Pierre-Louis v Hwa, 182 AD2d 55, 587 NYS2d 17 (2d Dept 1992); Blythe by Blythe v New York,
119 AD2d 615, 501 NYS2d 69 (2d Dept 1986).

There is a division in authority as to whether the continuous treatment toll applies to a derivative claim, such as a parent's claim
for the loss of services of a child. The First Department has held that the continuous treatment toll is personal to the patient
and does not extend the time within which to bring a derivative claim, Richardson v New York City Health and Hospitals
Corp., 191 AD2d 376, 595 NYS2d 419 (1st Dept 1993). On the other hand, the Third Department has held that the same
policy considerations that underlie the continuous treatment doctrine (avoiding the premature termination of the doctor-patient
relationship by the initiation of a lawsuit) require the application of the doctrine to derivative claims, Miller v Rivard, 180 AD2d
331, 585 NYS2d 523 (3d Dept 1992). While the Second Department originally held that the continuous treatment doctrine did
not apply to derivative claims, it has since changed its position and followed the approach taken by the Third Department in
Miller v Rivard, supra; see Collum v New York City Health & Hospitals Corp., 244 AD2d 380, 664 NYS2d 96 (2d Dept 1997);
Parker v Jankunas, 227 AD2d 537, 642 NYS2d 959 (2d Dept 1996); Cappelluti v Sckolnick, 207 AD2d 763, 616 NYS2d 398
(2d Dept 1994), declining to follow Allison v Booth Memorial Medical Center, 155 AD2d 497, 547 NYS2d 359 (2d Dept 1989)
and Dunaway v Staten Island Hosp., 122 AD2d 775, 505 NYS2d 661 (2d Dept 1986).

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998059197&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000375683&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000375683&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS208&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996136074&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991206972&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991206972&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS208&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001552806&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS208&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996136074&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996136074&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214-A&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998053694&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998053694&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997130412&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997130412&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991193352&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982134145&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982134145&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043820765&pubNum=0007902&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996135336&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996135336&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995123835&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995123835&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991193304&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991121408&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991121408&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985108871&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985108871&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992046842&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992046842&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001404556&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982128044&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982128044&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962124988&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964205346&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=123649&cite=NYPJI2%3a152&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992192126&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992192126&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992157501&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120622&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120622&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993075012&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993075012&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992111869&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992111869&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997227208&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996123398&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994186842&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994186842&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989164453&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986141348&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Introductory Statement, N.Y. Pattern Jury Instr.--Civil Division 2 G 4 Intro. 1

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 8

CPLR 214-a refines the continuous treatment toll by providing that “the term ‘continuous treatment’ shall not include
examinations undertaken at the request of the patient for the sole purpose of ascertaining the state of the patient's condition,”
see Charalambakis v New York, 46 NY2d 785, 413 NYS2d 912, 386 NE2d 823 (1978); Cassara v Larchmont-Mamaroneck Eye
Care Group, 194 AD2d 708, 600 NYS2d 107 (2d Dept 1993); Swartz v Karlan, 107 AD2d 801, 484 NYS2d 635 (2d Dept 1985).
The term does include “a timely return visit instigated by the patient to complain about and seek treatment for a matter related
to the initial treatment,” McDermott v Torre, 56 NY2d 399, 452 NYS2d 351, 437 NE2d 1108 (1982); see Melup v Morrissey,
3 AD3d 391, 771 NYS2d 8 (1st Dept 2004); Stahl v Smud, 210 AD2d 770, 620 NYS2d 534 (3d Dept 1994). The fact that
defendant doctor did not actually treat plaintiff during surgical follow up visits is not dispositive if the doctor was monitoring
the progress of plaintiff's post surgical healing, Ramirez v Friedman, 287 AD2d 376, 731 NYS2d 445 (1st Dept 2001). Fact
questions often arise as to whether the physician patient contacts were interrelated or were “discrete and complete,” Davis v
New York, 38 NY2d 257, 260, 379 NYS2d 721, 342 NE2d 516 (1975); Edmonds v Getchonis, 150 AD2d 879, 541 NYS2d
250 (3d Dept 1989); De Peralta v Presbyterian Hosp., 121 AD2d 346, 503 NYS2d 788 (1st Dept 1986). The plaintiff bears the
burden of establishing a nexus between the subsequent events and the prior treatment, Grellet v New York, 118 AD2d 141, 504
NYS2d 671 (2d Dept 1986); Weinblatt v Lydia Hall Hosp., 105 AD2d 781, 481 NYS2d 727 (2d Dept 1984); Connell v Hayden,
83 AD2d 30, 443 NYS2d 383 (2d Dept 1981); see Borgia v New York, 12 NY2d 151, 237 NYS2d 319, 187 NE2d 777 (1962),
aff'd, 15 NY2d 665, 255 NYS2d 878, 204 NE2d 207 (1964).

Richardson v Orentreich, 64 NY2d 896, 487 NYS2d 731, 477 NE2d 210 (1985), held that the course of “continuous treatment”
extended to the date of the patient's last scheduled appointment with the defendant doctor, even though the patient did not keep
that appointment. The Court of Appeals explained that “a patient remains under the ‘continuous treatment or care’ of a physician
between the time of the last visit and the next scheduled one where the latter's purpose is to administer ongoing corrective
efforts for the same or a related condition,” id. It further explained that “[r]egardless of the absence of physical or personal
contact between them in the interim, where the physician and patient reasonably intend the patient's uninterrupted reliance upon
the physician's observation, directions, concern, and responsibility for overseeing the patient's progress, the requirement for
continuous care and treatment for the purpose of the Statute of Limitations is certainly satisfied,” id.

Where a patient commences treatment with a new physician and cancels a future appointment with the former physician, the
course of continuous treatment will end, at the latest, when the patient commences treatment with the new physician, Allen v
Blum, 196 AD2d 624, 601 NYS2d 350 (2d Dept 1993); see McInnis v Block, 268 AD2d 509, 702 NYS2d 358 (2d Dept 2000).
The treatment with the new physician, however, must be for the same condition for which defendant was treating plaintiff,
Melup v Morrissey, 3 AD3d 391, 771 NYS2d 8 (1st Dept 2004); see Rudolph v Jerry Lynn, D.D.S., P.C., 16 AD3d 261, 792
NYS2d 410 (1st Dept 2005). On the other hand, a patient's consultation with another physician for the same condition does
not necessarily establish the loss of continuing trust and confidence in defendant physician that would negate application of the
continuous treatment doctrine, Piro v Macura, 58 AD3d 707, 871 NYS2d 725 (2d Dept 2009); see Gomez v Katz, 61 AD3d
108, 874 NYS2d 161 (2d Dept 2009).

A patient's act of consulting with an attorney to explore the patient's legal options does not, in itself, terminate the course of
treatment, Guarino v Sharzer, 281 AD2d 188, 721 NYS2d 631 (1st Dept 2001). However, the filing of a notice of intention
to file a claim clearly severs any continuing relationship of trust and ends any tolling of the statute of limitations under the
continuous-treatment doctrine, O'Connor v State, 15 AD3d 827, 790 NYS2d 569 (3d Dept 2005); Toxey v State, 279 AD2d
927, 719 NYS2d 765 (3d Dept 2001).

Richardson does not apply, and continuous treatment will not be found, where the doctor instructs the patient to return for a
follow-up visit but the patient fails to make an appointment, Bellmund v Beth Israel Hosp., 131 AD2d 796, 517 NYS2d 161
(2d Dept 1987). In addition, continuous treatment will not be found where plaintiff failed to show that both the patient and
doctor “explicitly anticipated” that the doctor would continue to treat the patient, Allende v New York City Health and Hospitals
Corp., 90 NY2d 333, 660 NYS2d 695, 683 NE2d 317 (1997) (while doctors at hospital expected plaintiff to return, there was
no evidence that plaintiff intended to return); Cox v Kingsboro Medical Group, 88 NY2d 904, 646 NYS2d 659, 669 NE2d 817
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(1996); see Lohnas v Luzi, 30 NY3d 752, 71 NYS3d 404, 94 NE3d 892 (2018). Continuous treatment may be found where
a physician has a continuing relationship with the patient and is prescribing and refilling prescriptions, see Murray v Charap,
150 AD3d 752, 54 NYS3d 28 (2d Dept 2017); Stilloe v Contini, 190 AD2d 419, 599 NYS2d 194 (3d Dept 1993) (plaintiff
had continuing relationship with defendants so that treatment occurred on each date prescription was received); Siegel v Wank,
183 AD2d 158, 589 NYS2d 934 (3d Dept 1992). Where a doctor merely evaluates a plaintiff's condition for the purpose of
reporting her status to the Workers' Compensation Board, the continuous treatment doctrine does not apply, Brecka v Dolan,
191 AD2d 862, 594 NYS2d 467 (3d Dept 1993).

The “continuing trust and confidence” which underlies the “continuous treatment doctrine,” Coyne v Bersani, 61 NY2d 939,
940, 474 NYS2d 970, 463 NE2d 371 (1984), does not necessarily come to an end upon a patient's last personal visit with his
or her physician, see McDermott v Torre, 56 NY2d 399, 452 NYS2d 351, 437 NE2d 1108 (1982). Continuous treatment may
exist when further treatment is explicitly anticipated by both physician and patient as manifested in the form of a regularly
scheduled appointment for the near future, agreed upon during that last visit, in conformance with the periodic appointments
which characterized the treatment in the immediate past, Cox v Kingsboro Medical Group, 88 NY2d 904, 646 NYS2d 659,
669 NE2d 817 (1996); Davis v New York, 38 NY2d 257, 379 NYS2d 721, 342 NE2d 516 (1975). Thus a patient remains
under the “continuous treatment or care” of a physician between the time of the last visit and the next scheduled one where
the latter's purpose is to administer ongoing corrective efforts for the same or a related condition. It is not always possible to
know at the conclusion of one visit with a physician whether a further visit to the physician may become necessary for the same
condition within a reasonable time thereafter, Lohnas v Luzi, 140 AD3d 1717, 33 NYS3d 637 (4th Dept 2016) aff'd, 30 NY3d
752, 71 NYS3d 404, 94 NE3d 892 (2018); Gomez v Katz, 61 AD3d 108, 874 NYS2d 161 (2d Dept 2009). The absence of an
agreed-upon scheduled appointment made during the last visit is not fatal to the application of the continuous treatment doctrine,
Lohnas v Luzi, supra; Gomez v Katz, supra. Regardless of the absence of physical or personal contact between them in the
interim, where the physician and patient reasonably intend the patient's uninterrupted reliance upon the physician's observation,
directions, concern, and responsibility for overseeing the patient's progress, the requirement for continuous care and treatment
for the purpose of the Statute of Limitations is certainly satisfied, see Lohnas v Luzi, supra. Therefore, the ordering of tests by
a physician evidenced an expectation that the doctor patient relationship would encompass a review of the tests and advising
plaintiff of the results, Lawyer v Albany Medical Center Hosp. Inc., 246 AD2d 800, 668 NYS2d 244 (3d Dept 1998).

Because the purpose of the continuous treatment doctrine is to protect a patient from having to choose between commencing
an action and continuing to receive treatment from the physician, the determination as to whether continuous treatment exists
must focus on whether there is continuing trust in the physician on the part of the patient, Young v New York City Health &
Hospitals Corp., 91 NY2d 291, 670 NYS2d 169, 693 NE2d 196 (1998); Rizk v Cohen, 73 NY2d 98, 538 NYS2d 229, 535 NE2d
282 (1989); see Massie v Crawford, 78 NY2d 516, 577 NYS2d 223, 583 NE2d 935 (1991); Gomez v Katz, 61 AD3d 108, 874
NYS2d 161 (2d Dept 2009); see also Cooper v Kaplan, 78 NY2d 1103, 578 NYS2d 124, 585 NE2d 373 (1991); Branigan by
Branigan v DeBrovner, 197 AD2d 270, 612 NYS2d 119 (1st Dept 1994) (continuous treatment for pre-natal care extends to the
time of birth and encompasses the myriad, diverse procedures and tests appropriate to carrying a child to term and delivery);
Miller v Rivard, 180 AD2d 331, 585 NYS2d 523 (3d Dept 1992) (continuous treatment in connection with vasectomy does not
end until completion of postoperative procedures of fertility testing and notification to patient of final test results); Patterson v
Minehan, 180 AD2d 241, 584 NYS2d 929 (3d Dept 1992). In Plummer ex rel. Heron v New York City Health and Hospitals
Corp., 98 NY2d 263, 746 NYS2d 647, 774 NE2d 712 (2002), the Court declined to apply the continuous treatment doctrine
because plaintiffs failed to keep numerous scheduled appointments, plaintiffs intended to relocate and both parties objectively
manifested an understanding that defendant's treatment of the patient would not continue after the relocation.

The failure to treat a condition may well be negligence, but the continuing failure to make a correct diagnosis, without more,
does not constitute a course of treatment for the condition, Young v New York City Health & Hospitals Corp., 91 NY2d 291,
670 NYS2d 169, 693 NE2d 196 (1998); Nykorchuck v Henriques, 78 NY2d 255, 573 NYS2d 434, 577 NE2d 1026 (1991);
Marrone v Klein, 33 AD3d 546, 823 NYS2d 371 (1st Dept 2006); Shiffman v Harris, 280 AD2d 752, 720 NYS2d 262 (3d Dept
2001); Casale v Hena, 270 AD2d 680, 704 NYS2d 361 (3d Dept 2000); Iazzetta v Vicenzi, 200 AD2d 209, 613 NYS2d 750
(3d Dept 1994); but see Stahl v Smud, 210 AD2d 770, 620 NYS2d 534 (3d Dept 1994) (continuous treatment tolled plaintiff's
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claim where plaintiff complained to defendant and sought treatment for problem during several postpartum appointments, but
never received treatment for her condition).

The critical inquiry in each case is not whether the defendant failed to make a diagnosis or undertake a course of treatment
during the relevant period of limitation, but rather whether the plaintiff continued to seek treatment from the defendant for the
same conditions or complaints giving rise to the plaintiff's claim of malpractice, or related conditions or complaints, during
the relevant period of limitation, Couch v Suffolk, 296 AD2d 194, 746 NYS2d 187 (2d Dept 2002); see Lohnas v Luzi, 30
NY3d 752, 71 NYS3d 404, 94 NE3d 892 (2018); Chestnut v Bobb-McKoy, 94 AD3d 659, 943 NYS2d 461 (1st Dept 2012);
Melup v Morrissey, 3 AD3d 391, 771 NYS2d 8 (1st Dept 2004); Hein v Cornwall Hosp., 302 AD2d 170, 753 NYS2d 71 (1st
Dept 2003) (continuous treatment tolled plaintiff's claim where plaintiff presented with symptoms of abdominal obstruction
and defendant undertook course of treatment specifically directed at symptoms, yet failed to diagnose obstruction); Marun v
Coleburn, 291 AD2d 340, 739 NYS2d 22 (1st Dept 2002) (continuous treatment tolled plaintiff's claim where plaintiff presented
with symptoms of urological ailment and defendant undertook course of treatment specifically directed at symptoms, yet failed
to diagnose urethral cancer until three years after plaintiff's initial visit). Thus, where the physician misdiagnosed plaintiff's
condition but there was no contact between physician and patient for more than three years, the fact that the physician later
contacted the patient to inquire as to the patient's condition did not support a finding of continuous treatment, Rizk v Cohen, 73
NY2d 98, 538 NYS2d 229, 535 NE2d 282 (1989); see Casale v Hena, 270 AD2d 680, 704 NYS2d 361 (3d Dept 2000) (fact
that doctor suggested plaintiff have mammogram five years in future, standing alone, is insufficient to establish relationship
constituting continuous treatment).

The passive failure to disclose the existence of a condition warranting further medical treatment is not a continuing wrong,
Neumann v Nassau County Medical Center, 210 AD2d 301, 619 NYS2d 721 (2d Dept 1994). Although routine diagnostic
examinations, even when conducted repeatedly over a period of time, do not constitute a course of treatment, diagnostic
examinations which are specifically prescribed as part of ongoing care for an existing medical condition may be sufficient
to invoke the continuous treatment toll, Mandel v Herrmann, 271 AD2d 661, 706 NYS2d 195 (2d Dept 2000); Kurland v
McElwain, 231 AD2d 685, 647 NYS2d 542 (2d Dept 1996); see Melup v Morrissey, 3 AD3d 391, 771 NYS2d 8 (1st Dept
2004). Similarly, repeated administration of medication and testing undertaken to treat and diagnose a symptom is a course of
professional activity deserving of the application of the doctrine of continuous treatment, Hein v Cornwall Hosp., 302 AD2d 170,
753 NYS2d 71 (1st Dept 2003). “The fact that the defendants did not initially diagnose plaintiff's [condition] does not detract
from the conclusion that defendants treated plaintiff continuously over the relevant period of time for symptoms ultimately
traceable to the … condition whose alleged misdiagnosis and alleged mistreatment have given rise to this action,” id.

The continuous treatment doctrine was held inapplicable where a gynecologist inserted an intrauterine birth control device
(IUD) in plaintiff and, despite periodic gynecological examination, did not treat plaintiff with respect to the IUD until more than
14 years later, Massie v Crawford, 78 NY2d 516, 577 NYS2d 223, 583 NE2d 935 (1991). Although plaintiff had returned to
the gynecologist periodically during the intervening years, such visits were for routine examinations, not for therapy to correct
a medical condition, and could not serve as basis for applying the continuous treatment doctrine since plaintiff could have
interrupted the services and switched physicians at any time without jeopardizing her health, 78 NY2d at 519–520; see Ganess
by Ganess v New York, 85 NY2d 733, 628 NYS2d 242, 651 NE2d 1261 (1995); Patten v Hamburg OB/GYN Group, P.C., 50
AD3d 1624, 856 NYS2d 748 (4th Dept 2008) (plaintiff suffering from metastatic breast cancer could not invoke continuous
treatment doctrine against physicians who treated her for menopause symptoms even though estrogen cream they prescribed may
have been related to cancerous condition); Konstantikis v Kassapidis, 196 AD2d 858, 602 NYS2d 67 (2d Dept 1993). However,
Massie was distinguished in Wojnarowski v Cherry, 184 AD2d 353, 584 NYS2d 836 (1st Dept 1992), where plaintiff, in the years
following insertion of an IUD, periodically informed defendant of, and sought treatment for, a recurring abnormal discharge,
backaches and prolonged menstrual periods and was misinformed on the nature of the IUD. Under these circumstances the court
held that there was an issue of fact as to whether visits constituted continuous treatment. The same conclusion was reached where
plaintiff, who visited defendant doctor annually or semi-annually for breast examinations, claimed that defendant physician
was monitoring a fibrocystic breast condition, as evidenced by relevant notations in the examination reports, and that she was
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aware of the monitoring, Prinz-Schwartz v Levitan, 17 AD3d 175, 796 NYS2d 36 (1st Dept 2005); see Cherise v Braff, 50
AD3d 724, 855 NYS2d 233 (2d Dept 2008).

Likewise, the continuous treatment rule was held inapplicable where the physician, after failing during an initial visit to diagnose
decedent's lung cancer, treated decedent again 14 months later for a respiratory condition, Ross v Community General Hosp.
of Sullivan County, 150 AD2d 838, 541 NYS2d 246 (3d Dept 1989). Even if both visits had an underlying relationship to the
undiagnosed lung cancer, the two visits were discrete transactions, in which decedent was diagnosed as having a temporary
illness of finite existence and was discharged, id. Thus, where defendant administered a lengthy and continuous program of
post-surgical treatment to plaintiff from the date of the alleged medical malpractice, and defendant denied that the treatment
related to the condition, there was a question of fact as to whether the action was timely commenced under the doctrine of
continuous treatment, Patterson v Minehan, 180 AD2d 241, 584 NYS2d 929 (3d Dept 1992).

Mail and telephone contacts may not extend the period of continuous treatment, Davis v New York, 38 NY2d 257, 379 NYS2d
721, 342 NE2d 516 (1975); see De Peralta v Presbyterian Hosp., 121 AD2d 346, 503 NYS2d 788 (1st Dept 1986); Etra v Matta,
61 NY2d 455, 474 NYS2d 687, 463 NE2d 3 (1984); but see Ward v Kaufman, 120 AD2d 929, 502 NYS2d 883 (4th Dept
1986) (holding that telephone call by doctor to patient to schedule appointment showed continuance of professional relationship
and operated to extend the period); nor does the fact that the patient, without doctor's orders, refilled a prescription for years
after discontinuing treatment, Bernardo v Ayerest Laboratories, 99 AD2d 430, 470 NYS2d 395 (1st Dept 1984). Regardless of
any physical or personal contact between a doctor and a patient, where they intend the relationship to continue and the patient
continues to rely on the doctor for renewal of prescriptions, the requirement for continuous care and treatment for the purpose
of the statute of limitations is satisfied, Stilloe v Contini, 190 AD2d 419, 599 NYS2d 194 (3d Dept 1993).

An action for medical malpractice must be commenced within two years and six months of the date of accrual, CPLR 214-
a. Where the cause of action is not commenced within this period, the plaintiff has the burden of proving prima facie that the
continuous treatment doctrine is applicable, Cox v Kingsboro Medical Group, 88 NY2d 904, 646 NYS2d 659, 669 NE2d 817
(1996); Siegel v Wank, 183 AD2d 158, 589 NYS2d 934 (3d Dept 1992); Werner v Kwee, 148 AD2d 701, 539 NYS2d 449 (2d
Dept 1989); Grellet v New York, 118 AD2d 141, 504 NYS2d 671 (2d Dept 1986). The fact that more than two years and six
months have elapsed between visits does not, per se, preclude the application of the continuous treatment rule, Lohnas v Luzi,
30 NY3d 752, 71 NYS3d 404, 94 NE3d 892 (2018); Massie v Crawford, 78 NY2d 516, 577 NYS2d 223, 583 NE2d 935 (1991);
see Rizk v Cohen, 73 NY2d 98, 538 NYS2d 229, 535 NE2d 282 (1989); Curcio v Ippolito, 63 NY2d 967, 483 NYS2d 989,
473 NE2d 239 (1984); Lohnas v Luzi, 140 AD3d 1717, 33 NYS3d 637 (4th Dept 2016); Shumway v DeLaus, 152 AD2d 951,
543 NYS2d 777 (4th Dept 1989). To the extent certain cases have held otherwise, the Court of Appeals has explicitly stated
that they should not be followed, Lohnas v Luzi, supra.

Intermittent visits, mostly for unrelated conditions and illnesses, do not constitute continuous treatment, Young v New York
City Health & Hospitals Corp., 91 NY2d 291, 670 NYS2d 169, 693 NE2d 196 (1998); Nykorchuck v Henriques, 78 NY2d
255, 573 NYS2d 434, 577 NE2d 1026 (1991); Marrone v Klein, 33 AD3d 546, 823 NYS2d 371 (1st Dept 2006) (continuous
treatment doctrine inapplicable where root canal and crown work performed over seven-year period involved isolated and
discrete conditions); Kasten v Blaustein, 214 AD2d 539, 625 NYS2d 44 (2d Dept 1995); Roberts v New York, 188 AD2d 337,
591 NYS2d 16 (1st Dept 1992) (discrete examinations for unrelated illnesses do not establish a continuous course of treatment);
Grellet v New York, 118 AD2d 141, 504 NYS2d 671 (2d Dept 1986); there must be continuity of treatment and identity of
condition treated, Traphagen v Robert Packer Hosp., 270 AD2d 777, 704 NYS2d 374 (3d Dept 2000) (return visits scheduled
by clinic's surgeon to monitor plaintiff's breast condition constituted continuing treatment); Delaney v Muscillo, 138 AD2d
258, 525 NYS2d 221 (1st Dept 1988); see Gordon v Magun, 83 NY2d 881, 612 NYS2d 373, 634 NE2d 974 (1994) (where
first consultation was undertaken for a purpose wholly independent of the second and involved neither ongoing provision of
services by defendant nor the expectation of future contact between the patient and the physician after discharge, the continuous
treatment doctrine was inapplicable); Meier v Huntington Hosp. Ass'n, 186 AD2d 637, 588 NYS2d 421 (2d Dept 1992) (where
prior diagnostic services performed by hospital were discrete and complete, subsequent admission of plaintiff to the hospital,
as directed by her attending physician, was a renewal rather than a continuation of the hospital-patient relationship); Landau v
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Salzman, 129 AD2d 774, 514 NYS2d 767 (2d Dept 1987) (routine dental examinations not part of course of continuous dental
treatment). Thus, where the physician treated plaintiff for endometriosis over a period of years, during which she received
occasional breast examinations, those examinations were “discrete and complete” and were not part of continuous treatment for
the unrelated endometriosis condition, Nykorchuck v Henriques, 78 NY2d 255, 573 NYS2d 434, 577 NE2d 1026 (1991); see
Salquerro v State, 212 AD2d 827, 622 NYS2d 147 (3d Dept 1995) (doctor's failure to prescribe course of physical therapy and
discrete examinations of finger not part of continuous treatment). In contrast, a question of fact existed as to the applicability of
the continuous-treatment doctrine where there was some evidence that plaintiff was being monitored because of irregularities
in her breast and conflicting evidence that her 12 years of visits were nothing more than routine diagnostic examinations, Prinz-
Schwartz v Levitan, 17 AD3d 175, 796 NYS2d 36 (1st Dept 2005).

The fact that the condition allegedly overlooked in the first examination was the condition ultimately diagnosed in a later,
unrelated, examination does not bring the case within the continuing treatment doctrine even if a correct diagnosis would have
lead to an ongoing course of treatment, Gordon v Magun, 83 NY2d 881, 612 NYS2d 373, 634 NE2d 974 (1994); Sweet v
Austin, 226 AD2d 942, 641 NYS2d 165 (3d Dept 1996). However, the fact that a doctor did not diagnose a plaintiff's condition
is not a basis to find that the doctor was not treating the patient for that condition if the patient's symptoms were such as to
indicate the condition's existence and the doctor still failed to properly diagnose the condition, Lewis v Rutkovsky, 153 AD3d
450, 58 NYS3d 391 (1st Dept 2017); Hein v Cornwall Hosp., 302 AD2d 170, 753 NYS2d 71 (1st Dept 2003); Couch v Suffolk,
296 AD2d 194, 746 NYS2d 187 (2d Dept 2002); Marun v Coleburn, 291 AD2d 340, 739 NYS2d 22 (1st Dept 2002); Bonanza v
Raj, 280 AD2d 948, 721 NYS2d 204 (4th Dept 2001); Hill v Manhattan West Medical Group–H.I.P., P.C., 242 AD2d 255, 661
NYS2d 229 (1st Dept 1997). Additionally, the monitoring of an abnormality to ascertain the presence or onset of a disease or
condition may constitute treatment for purposes of tolling the statute of limitations, Cherise v Braff, 50 AD3d 724, 855 NYS2d
233 (2d Dept 2008); Oksman v New York, 271 AD2d 213, 705 NYS2d 360 (1st Dept 2000).

Where the evidence showed that plaintiff, during her visits to defendant in the years following insertion of a Dalkon shield
IUD, had periodically informed defendant of, and sought treatment for, a recurring abnormal vaginal discharge, backaches and
prolonged menstrual periods which commenced at the time the IUD was inserted and were allegedly related to the IUD, issues of
fact existed as to whether the visits constituted continuous treatment related to maintenance of the IUD, Wojnarowski v Cherry,
184 AD2d 353, 584 NYS2d 836 (1st Dept 1992). The court distinguished Massie v Crawford, 78 NY2d 516, 577 NYS2d 223,
583 NE2d 935 (1991), on the grounds that the period that had elapsed between plaintiff's last previous visit and the visit when
diagnosis of the condition was made was less than two years and six months and that plaintiff was incorrectly informed, in
response to a specific inquiry, that the IUD was not a Dalkon shield, about which she had concerns due to negative publicity.
In Garcia-Alano v Guttman Breast Diagnostic Institute, Inc., 188 AD2d 262, 590 NYS2d 453 (1st Dept 1992), the court held
that mammographies and breast examinations occurring over approximately nineteen months fell within continuous treatment
doctrine as a matter of law where visits and examinations all related to patient's breasts and the growth and discoloration
initially discovered, Oksman v New York, 271 AD2d 213, 705 NYS2d 360 (1st Dept 2000) (agreement between physician and
patient to continue observation of suspicious breast tissue may constitute sufficient monitoring to support finding of continuous
treatment). In Mandel v Herrmann, 271 AD2d 661, 706 NYS2d 195 (2d Dept 2000), the court held that there was a question
of fact as to whether defendant doctor monitored the decedent's lung condition after receiving a tomography report which
revealed abnormalities suggestive of a pulmonary malignancy and whether his two year, seven month relationship with the
patient amounted to continuous treatment of the same original condition or complaint.

Whether a return visit was timely for purposes of determining the question of continuous treatment may present issues of fact
for resolution by the jury, see Lohnas v Luzi, 30 NY3d 752, 71 NYS3d 404, 94 NE3d 892 (2018); Cox v Kingsboro Medical
Group, 88 NY2d 904, 646 NYS2d 659, 669 NE2d 817 (1996) (referral by primary care physician to surgical group insufficient
to attribute treatment by primary physician to member of surgical group); Lohnas v Luzi, 30 NY3d 752, 71 NYS3d 404, 94
NE3d 892 (2018); Edmonds v Getchonis, 150 AD2d 879, 541 NYS2d 250 (3d Dept 1989).

Continuous treatment by one physician will generally not be imputed to another unless there is a principal-agent or employer-
employee relationship between the two physicians, see Allende v New York City Health and Hospitals Corp., 90 NY2d 333,
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660 NYS2d 695, 683 NE2d 317 (1997); Meath v Mishrick, 68 NY2d 992, 510 NYS2d 560, 503 NE2d 115 (1986); Lawyer
v Albany Medical Center Hosp. Inc., 246 AD2d 800, 668 NYS2d 244 (3d Dept 1998) (imputation proper where plaintiff was
treated by both physicians during course of pregnancy, both physicians shared office space and were both employed by same
employer during period in issue); Sweet v Austin, 226 AD2d 942, 641 NYS2d 165 (3d Dept 1996); Pierre-Louis v Hwa, 182
AD2d 55, 587 NYS2d 17 (2d Dept 1992); Diller v Munchmeyer, 130 AD2d 868, 515 NYS2d 642 (3d Dept 1987); De Peralta
v Presbyterian Hosp., 121 AD2d 346, 503 NYS2d 788 (1st Dept 1986) (referral to physical therapist by physician does not
extend continuous treatment); Evra v Hillcrest General Hosp., 111 AD2d 740, 490 NYS2d 234 (2d Dept 1985). Where the
first physician sold his practice to a second physician, the second physician's subsequent treatment of plaintiff for the same
medical condition cannot be imputed to the first physician for statute of limitations purposes, Guida v Trichter, 188 AD2d 636,
591 NYS2d 520 (2d Dept 1992). Continuous treatment may be found where health care providers consult on a regular basis
throughout the course of treatment, Siegel v Wank, 183 AD2d 158, 589 NYS2d 934 (3d Dept 1992).

Where a patient treated at a group practice was considered a patient of the group rather than of a particular physician, the
continuous treatment doctrine tolled the statute of limitations during the patient's treatment by any physician employed by the
group for the patient's original condition or complaint, Mendrzycki v Cricchio, 58 AD3d 171, 868 NYS2d 107 (2d Dept 2008).
The Second Department has held that where a medical group is involved and plaintiff is a patient of the group, rather than of
an individual member, the continuous treatment of the patient for the condition by one group member may extend the statute
of limitations as against all physicians who were members of the group at the time of the initial malpractice, even if they have
subsequently left the group, Matthews v Barrau, 150 AD3d 836, 55 NYS3d 282 (2d Dept 2017); Watkins v Fromm, 108 AD2d
233, 488 NYS2d 768 (2d Dept 1985); see Pollicino v Roemer and Featherstonhaugh P.C., 260 AD2d 52, 699 NYS2d 238
(3d Dept 1999); Polokoff v Palmer, 190 AD2d 897, 593 NYS2d 129 (3d Dept 1993); Ryan v Kountz, 114 AD2d 358, 493
NYS2d 878 (2d Dept 1985). The Fourth Department appears to have taken a contrary view, holding that continuous treatment
by a professional medical service corporation did not extend the statute of limitations as to a member who retired during the
treatment period, Bradt v Hamel, 144 AD2d 921, 534 NYS2d 242 (4th Dept 1988); see Patten v Hamburg OB/GYN Group,
P.C., 50 AD3d 1624, 856 NYS2d 748 (4th Dept 2008); Janisch v Howland, 163 AD2d 821, 558 NYS2d 355 (4th Dept 1990).

The course of continuous treatment by a physician is not imputed to an independent pathologist or radiologist who had a single
contact with plaintiff and had neither a continuing relationship with the patient nor an agency relationship with the treating
physician, Meath v Mishrick, 120 AD2d 327, 501 NYS2d 350 (1st Dept 1986), aff'd, 68 NY2d 992, 510 NYS2d 560, 503 NE2d
115 (1986); Damsker v Berger, 123 AD2d 343, 506 NYS2d 354 (2d Dept 1986); Modzelewski v Kingsbrook Jewish Medical
Center, 120 AD2d 498, 501 NYS2d 699 (2d Dept 1986); see Meier v Huntington Hosp. Ass'n, 186 AD2d 637, 588 NYS2d 421
(2d Dept 1992). Where a radiologist whose contract is with the hospital performs successive procedures over a period of time at
the request of the patient's private physician, to whom the results are directly communicated, the performance of each test is a
separate act and does not constitute continuous treatment by the radiologist, Noack v Symenow, 132 AD2d 965, 518 NYS2d 495
(4th Dept 1987); see Solomonik v Elahi, 282 AD2d 734, 725 NYS2d 49 (2d Dept 2001). However, where periodic diagnostic
examinations that are explicitly anticipated by physician and patient alike are prescribed as part of an ongoing scheme of care for
a plaintiff's existing condition, the continuous treatment toll may apply to a diagnostic laboratory, Elkin v Goodman, 285 AD2d
484, 727 NYS2d 158 (2d Dept 2001); see also Waring v Kingston Diagnostic Radiology Center, 13 AD3d 1024, 786 NYS2d 832
(3d Dept 2004) (recognizing that continuous treatment doctrine may apply where periodic examinations are prescribed as part
of ongoing care for existing condition, but declining to apply doctrine where prescription for such examinations ceased more
than 2½ years before action commenced). This principle does not apply where the treating physician made discrete referrals for
each diagnostic radiological examination, neither the patient nor the radiological laboratory anticipated that it would provide
the patient with ongoing treatment and the patient's physician, after conducting his own analysis, determined the appropriate
course of treatment, Elkin v Goodman, 24 AD3d 717, 808 NYS2d 405 (2d Dept 2005).

When a doctor refers a patient to a specialist and subsequently reviews and evaluates the specialist's findings, the patient remains
under the care and treatment of the doctor until the time that the doctor receives the results of the specialist's examination, Keith
v Schulman, 265 AD2d 380, 696 NYS2d 514 (2d Dept 1999); see Venson v Daun, 277 AD2d 53, 717 NYS2d 6 (1st Dept 2000).
The common ownership of two hospitals by the New York City Health and Hospitals Corporation, standing alone, is insufficient

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997130412&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986159156&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998033009&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998033009&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996097104&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992157501&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992157501&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987062012&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133484&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133484&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985129443&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992224438&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992224438&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992192126&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017476921&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041618216&pubNum=0007980&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985123975&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985123975&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264702&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264702&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993042434&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985150372&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985150372&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988148206&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015884284&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015884284&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990108317&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986123414&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986159156&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986159156&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986147397&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986124520&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986124520&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992178226&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992178226&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987100923&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987100923&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001385893&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001584388&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001584388&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005869589&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005869589&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007972571&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999238030&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999238030&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000612860&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Introductory Statement, N.Y. Pattern Jury Instr.--Civil Division 2 G 4 Intro. 1

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 14

to create a relevant relationship between the two entities such that continuous treatment by one hospital will be imputed to the
other, Allende v New York City Health and Hospitals Corp., 90 NY2d 333, 660 NYS2d 695, 683 NE2d 317 (1997).

The course of continuous treatment by a surgeon is not extended by the post-operative care provided by the patient's family
physician, Florio v Cook, 65 AD2d 548, 408 NYS2d 949 (2d Dept 1978), aff'd for reasons in AD opinion, 48 NY2d 792,
423 NYS2d 917, 399 NE2d 947 (1979), nor is it extended by the fact that the original tortfeasor-physician has supplied the
patient's medical history to the succeeding doctors, Coyne v Bersani, 94 AD2d 961, 463 NYS2d 967 (4th Dept 1983), aff'd,
61 NY2d 939, 474 NYS2d 970, 463 NE2d 371 (1984), nor is it extended by a conference between defendant and a successor
doctor, outside of the patient's presence, with respect to the medical history and background, Alverio v New York Eye & Ear
Infirmary, 123 AD2d 568, 507 NYS2d 8 (1st Dept 1986), nor does post-hospitalization treatment by a private physician who
has a hospital affiliation extend the period of limitations against the hospital at which the plaintiff was treated, Ruane v Niagara
Falls Memorial Medical Center, 60 NY2d 908, 470 NYS2d 576, 458 NE2d 1253 (1983); Weinblatt v Lydia Hall Hosp., 105
AD2d 781, 481 NYS2d 727 (2d Dept 1984).

Whether “continuous treatment by an institution” can toll the running of the statute of limitations against an individual doctor
was addressed in Pierre-Louis v Hwa, 182 AD2d 55, 587 NYS2d 17 (2d Dept 1992). In Pierre-Louis, the Second Department
held that the subsequent treatment of a patient by a physician affiliated with the hospital, but in a different unit, does not extend
the course of continuous treatment by a prior treating physician employee of the same hospital. In Plummer v New York City
Health and Hospitals Corp., 285 AD2d 374, 729 NYS2d 70 (1st Dept 2001), rev'd on other grounds, 98 NY2d 263, 746 NYS2d
647, 774 NE2d 712 (2002), the First Department apparently adopted the continuous treatment by an institution theory. The
Court of Appeals reversed because the course of the infant's treatment was not truly continuous, but expressly declined to reach
the question of whether continuous treatment by an institution is a cognizable theory.

Where the claim is prescribing of improper medication by a specialist and the patient's general physician periodically renews the
prescription without consulting the specialist, in the absence of a continued relationship between the physicians, the continued
renewals are insufficient to extend the course of continuous treatment as far as the specialist is concerned, Swartz v Karlan,
107 AD2d 801, 484 NYS2d 635 (2d Dept 1985).

Generally, a laboratory neither has a continuing relationship with the patient nor, as an independent contractor, does it act
as an agent for the doctor. Therefore, the policy underlying the continuous treatment doctrine generally will not apply to an
independent laboratory, McDermott v Torre, 56 NY2d 399, 452 NYS2d 351, 437 NE2d 1108 (1982); Yanello v Radiological
Health Service, P.C., 110 AD2d 834, 488 NYS2d 83 (2d Dept 1985); see Noack v Symenow, 132 AD2d 965, 518 NYS2d 495
(4th Dept 1987) (independent radiologist). The continuous treatment of a patient by a surgeon does not generally extend the
statute of limitations applicable to a pathologist who was neither an agent nor an employee of the surgeon, Meath v Mishrick,
68 NY2d 992, 510 NYS2d 560, 503 NE2d 115 (1986). While Fonda v Paulsen, 46 AD2d 540, 363 NYS2d 841 (3d Dept 1975),
indicated that the statute could be extended as to a laboratory when it should have reasonably expected that its work would
be relied upon by others and the physician committed no subsequent negligence, Meath held that Fonda v Paulson, and cases
relying on it, should not be followed.

Continuation of care of the patient by a second hospital does not ordinarily extend the period of treatment by the first, De Sainz
v New York, 101 AD2d 746, 475 NYS2d 67 (1st Dept 1984), unless the relationship between the two hospitals is such that
referral of the patient by one to the other was meant by the hospitals to be one unbroken course of treatment, Cotto v New
York, 99 AD2d 748, 471 NYS2d 865 (2d Dept 1984). Similarly, it has been said that there was “continuous treatment” when
the patient received care in several hospitals under the aegis of the New York City Health and Hospitals Corporation, Marabello
v New York, 99 AD2d 133, 472 NYS2d 933 (2d Dept 1984). Note, however, that the De Sainz, Marabello and Cotto cases refer
to the “continuous treatment” rule as postponing the “accrual” of the claim, see Borgia v New York, 12 NY2d 151, 237 NYS2d
319, 187 NE2d 777 (1962), aff'd, 15 NY2d 665, 255 NYS2d 878, 204 NE2d 207 (1964). In McDermott v Torre, 56 NY2d 399,
452 NYS2d 351, 437 NE2d 1108 (1982), and Greene v Greene, 56 NY2d 86, 451 NYS2d 46, 436 NE2d 496 (1982), the Court
held that the continuous treatment doctrine does not postpone accrual of the claim but merely postpones the running of the
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statute of limitations until the end of the relationship between patient and defendant, see Daniel J. by Ann Mary J. v New York
City Health and Hospitals Corp., 77 NY2d 630, 569 NYS2d 396, 571 NE2d 704 (1991); Branigan by Branigan v DeBrovner,
197 AD2d 270, 612 NYS2d 119 (1st Dept 1994); see also CPLR 214-a; Richardson v Orentreich, 64 NY2d 896, 487 NYS2d
731, 477 NE2d 210 (1985); Farrell, Civil Practice, 33 Syracuse L Rev 31, 40–42. Therefore, the ten year period provided for in
the infancy toll in CPLR 208 runs from the date of malpractice and not from the completion of a course of continuous treatment,
Daniel J. by Ann Mary J. v New York City Health and Hospitals Corp., supra; Sarjoo v New York City Health and Hospitals
Corp., 252 AD2d 449, 675 NYS2d 595 (1st Dept 1998). Plaintiff may nevertheless be able to establish that, completely separate
and apart from the CPLR 208 toll, an action was timely brought within the statutory period following the completion of a course
of continuous treatment, Sarjoo v New York City Health and Hospitals Corp., supra.

The continuous treatment doctrine, if otherwise applicable to the facts of a case, applies to the time in which to serve a Notice
of Claim under General Municipal Law § 50-e, Plummer ex rel. Heron v New York City Health and Hospitals Corp., 98 NY2d
263, 746 NYS2d 647, 774 NE2d 712 (2002); Young v New York City Health & Hospitals Corp., 91 NY2d 291, 670 NYS2d
169, 693 NE2d 196 (1998); Allende v New York City Health and Hospitals Corp., 90 NY2d 333, 660 NYS2d 695, 683 NE2d
317 (1997); Collum v New York City Health & Hospitals Corp., 244 AD2d 380, 664 NYS2d 96 (2d Dept 1997). Therefore,
plaintiff may serve a notice of claim within ninety days of cessation of the treatment that gives rise to the injury, Sarjoo v New
York City Health and Hospitals Corp., 252 AD2d 449, 675 NYS2d 595 (1st Dept 1998).

For an excellent discussion of the continuous treatment rule, and its parallel in legal malpractice actions, i.e., the continuous
representation doctrine, see Shumsky v Eisenstein, 96 NY2d 164, 726 NYS2d 365, 750 NE2d 67 (2001).

Where the nature of plaintiff's continuing visits to defendant raises a question as to whether the continuous treatment doctrine
may be applied, see Bartolo v Monaco, 202 AD2d 535, 609 NYS2d 275 (2d Dept 1994), PJI 2:149 should be given.

4. Discovery of Condition—Foreign Objects
In 1969, the Court of Appeals created a limited exception to the general rule, concluding that where a foreign object has
negligently been left in the patient's body, the statute of limitations does not run until the patient could have reasonably
discovered the medical malpractice, Flanagan v Mount Eden General Hospital, 24 NY2d 427, 301 NYS2d 23, 248 NE2d 871
(1969). The Legislature essentially codified Flanagan in 1975; CPLR 214-a was enacted, providing, in relevant part, “that where
the action is based upon the discovery of a foreign object in the body of the patient, the action may be commenced within
one year of the date of such discovery or of the date of discovery of facts which would reasonably lead to such discovery,
whichever is earlier.”

“[T]he term ‘foreign object’ shall not include a chemical compound, fixation device or prosthetic aid or device,” CPLR 214-
a; see Walton v Strong Memorial Hosp., 25 NY3d 554, 14 NYS3d 757, 35 NE3d 827 (2015) (fixation device is one that
performs securing or supporting function during or after surgery; fragment of monitoring catheter is foreign object); Rodriguez
v Manhattan Medical Group, P.C., 77 NY2d 217, 566 NYS2d 193, 567 NE2d 235 (1990) and Moschetti v Saxe, 199 AD2d
79, 605 NYS2d 47 (1st Dept 1993) (intrauterine device [IUD] is fixation device, not foreign object); Ruane v Niagara Falls
Memorial Medical Center, 91 AD2d 1176, 459 NYS2d 147 (4th Dept 1983), aff'd, 60 NY2d 908, 470 NYS2d 576, 458 NE2d
1253 (1983) (burr hole cover not a foreign object); Provenzano v Becall, 138 AD2d 585, 526 NYS2d 167 (2d Dept 1988)
(silver point wires intentionally implanted in plaintiff's mouth are not foreign objects for purpose of dental malpractice statute
of limitations); Szajna v Rand, 131 AD2d 840, 517 NYS2d 201 (2d Dept 1987) (an intramedullary nail is a fixation device
and not a foreign object). A misplaced suture is not a “foreign object” and is more readily characterized as a “fixation device”
excluded from the benefit of the discovery rule, Rockefeller v Moront, 81 NY2d 560, 601 NYS2d 86, 618 NE2d 119 (1993);
Lombardi v DeLuca, 130 AD2d 632, 515 NYS2d 811 (2d Dept 1987), aff'd, 71 NY2d 838, 527 NYS2d 757, 522 NE2d 1055
(1988); Mitchell v Abitol, 130 AD2d 633, 515 NYS2d 810 (2d Dept 1987); but see Vinciguerra v Jameson, 153 AD2d 452,
551 NYS2d 691 (3d Dept 1990) (hemoclip or suture permanently placed during surgery on an organ not normally associated
with the medical procedure being performed may be considered a foreign object). Thus, the discovery rule is not to be extended
and does not apply to an internal injury not readily ascertainable, Beary v Rye, 44 NY2d 398, 406 NYS2d 9, 377 NE2d 453
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(1978); Brush v Olivo, 81 AD2d 852, 438 NYS2d 857 (2d Dept 1981); McKnight v New York City Health & Hospitals Corp.,
70 AD2d 587, 416 NYS2d 63 (2d Dept 1979), or if the condition is the result of the introduction of the object by an event
unrelated to medical treatment, see Garrett v Brooklyn Hosp., 99 AD2d 541, 471 NYS2d 621 (2d Dept 1984) (fragment of
broken glass); Soto v Greenpoint Hospital, 76 AD2d 928, 429 NYS2d 723 (2d Dept 1980) (object lodged in patient's throat);
Famulare v Huntington Hospital, 78 AD2d 547, 432 NYS2d 33 (2d Dept 1980) (broken tooth).

The discovery rule is inapplicable to misdiagnosis, Rockefeller v Moront, 81 NY2d 560, 601 NYS2d 86, 618 NE2d 119 (1993);
Leace v Kohlroser, 151 AD3d 707, 55 NYS3d 434 (2d Dept 2017); Schiffman v Hospital for Joint Diseases, 36 AD2d 31, 319
NYS2d 674 (2d Dept 1971); see Walton v Strong Memorial Hosp., 25 NY3d 554, 14 NYS3d 757, 35 NE3d 827 (2015).

In determining whether an object which remains in the patient constitutes a “foreign object,” a court should consider the nature
of the material implanted in a patient, as well as its function, Walton v Strong Memorial Hosp., 25 NY3d 554, 14 NYS3d 757,
35 NE3d 827 (2015); Rockefeller v Moront, 81 NY2d 560, 601 NYS2d 86, 618 NE2d 119 (1993). Objects such as surgical
clamps, surgical drains, scalpels and sponges are introduced into the patient's body to serve a temporary medical function for
the duration of the surgery and are normally intended to be removed after the procedure's completion, see Walton v Strong
Memorial Hosp., supra (fragment of catheter); Carmona v Lutheran Medical Center, 238 AD2d 535, 656 NYS2d 693 (2d Dept
1997) (surgical drain). When such “foreign objects” are left behind, no assessment of the medical professional's expert judgment
or discretion in failing to remove them is necessary, Rockefeller v Moront, supra; see Walton v Strong Memorial Hosp., supra.
By contrast, items which are placed in the patient with the intention that they will remain to serve some continuing treatment
purpose generally constitute “fixation devices,” Rockefeller v Moront, supra; LaBarbera v New York Eye and Ear Infirmary,
91 NY2d 207, 668 NYS2d 546, 691 NE2d 617 (1998); see Walton v Strong Memorial Hosp., supra (every fixation device is
intentionally placed for continuing treatment purpose, but not every object that is intentionally placed for continuing treatment
purpose is fixation device; key remains nature of materials and their intended function).

Rodriguez v Manhattan Medical Group, P.C., 77 NY2d 217, 566 NYS2d 193, 567 NE2d 235 (1990) held that a fixation device
originally implanted in the patient's body for a specific treatment purpose is not transformed into a “foreign object” when a
physician retained to remove the device negligently fails to do so, see Walton v Strong Memorial Hosp., 25 NY3d 554, 14
NYS3d 757, 35 NE3d 827 (2015); Kornegay v Mt. Sinai Medical Center, 199 AD2d 69, 604 NYS2d 116 (1st Dept 1993).
Rodriguez characterizes the nature of such claim as involving misdiagnosis, a category to which the benefits of the foreign
object discovery rule have not been extended. Rodriguez expressly overrules prior cases which had held that an intrauterine
device becomes a foreign object when it ceases to perform and no longer belongs in the body. Analogizing to Rodriguez, the
Court of Appeals has ruled that a claim based on a medical professional's deliberate implantation of a “fixation device” in the
wrong place does not transform it into a foreign object, Rockefeller v Moront, 81 NY2d 560, 601 NYS2d 86, 618 NE2d 119
(1993). Such a claim is more readily characterized as one predicated on negligent medical treatment, which, like misdiagnosis,
is a category of malpractice not covered by the “foreign object” rule, Rockefeller v Moront, supra. Likewise, placement of a
plastic stent in the plaintiff's nose for postsurgery healing purposes is not covered by the “foreign object” rule, LaBarbera v
New York Eye and Ear Infirmary, 91 NY2d 207, 668 NYS2d 546, 691 NE2d 617 (1998).

A claim against a physician arising out of a malfunctioning prosthetic device accrues upon implantation of the device, not upon
injury to the patient, Goldsmith v Howmedica, Inc., 67 NY2d 120, 500 NYS2d 640, 491 NE2d 1097 (1986); Szakalski v Aubry,
148 AD2d 972, 539 NYS2d 207 (4th Dept 1989); Wancewicz v Hickey, 148 AD2d 773, 538 NYS2d 354 (3d Dept 1989). In a
strict products liability action against the manufacturer, the statute of limitations, however, would be measured from the time
of injury, Martin v Edwards Laboratories, Div. of American Hosp. Supply Corp., 60 NY2d 417, 469 NYS2d 923, 457 NE2d
1150 (1983); see Introductory Statement preceding PJI 2:120.

In Walton v Strong Memorial Hosp., 25 NY3d 554, 14 NYS3d 757, 35 NE3d 827 (2015), the Court reviewed its significant
precedents relating to the foreign object rule, including LaBarbera v New York Eye and Ear Infirmary, 91 NY2d 207, 668
NYS2d 546, 691 NE2d 617 (1998); Rockefeller v Moront, 81 NY2d 560, 601 NYS2d 86, 618 NE2d 119 (1993); Rodriguez
v Manhattan Medical Group, P.C., 77 NY2d 217, 566 NYS2d 193, 567 NE2d 235 (1990); Beary v Rye, 44 NY2d 398, 406
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NYS2d 9, 377 NE2d 453 (1978); and Flanagan v Mount Eden General Hospital, 24 NY2d 427, 301 NYS2d 23, 248 NE2d
871 (1969), and laid out the following general principles applicable to the rule: (1) tangible items (clamps, scalpels, sponges,
etc.) introduced into a patient's body solely to carry out or facilitate a surgical procedure are foreign objects if left behind; (2)
the alleged failure to timely remove a fixation device does not transform it into a foreign object; (3) a fixation device does
not become a foreign object if inserted in the wrong place in the body; (4) the failure to timely remove a fixation device is
generally akin to misdiagnosis, and improper placement of a fixation device is most readily characterized as negligent medical
treatment; (5) the discovery exception for foreign objects should not be extended beyond the confines of Flanagan; and (6)
chemical compounds, fixation devices and prosthetic aids or devices are never to be classified as foreign objects.

5. Failure to Diagnose Cancer or Malignant Tumor
In January 2018, CPLR 214-a was amended by the passing of Lavern's Law (S6800/A8516, effective January 31, 2018) which
changed the accrual date of a cause of action involving a failure to diagnose cancer or a malignant tumor to two years and six
months from the later of either (i) when the person knows or reasonably should have known of such alleged negligent act or
omission and knows or reasonably should have known that such alleged negligent act or omission has caused injury, subject to
an outside limit of seven years, or (ii) the date of the last treatment where there is continuous treatment for such injury, illness
or condition, CPLR 214-a; CPLR 203(g).

C. Informed Consent
Under Public Health Law § 2805-d(1), “lack of informed consent” is defined as “the failure of the person providing the
professional treatment or diagnosis to disclose to the patient such alternatives thereto and the reasonably foreseeable risks and
benefits involved as a reasonable medical, dental or podiatric practitioner under similar circumstances would have disclosed, in
a manner permitting the patient to make a knowledgeable evaluation.” Public Health Law § 2805-d(2) places causes of action
for lack of informed consent within the category of medical, dental or podiatric malpractice claims, see Karlin v IVF America,
Inc., 93 NY2d 282, 690 NYS2d 495, 712 NE2d 662 (1999). Consequently, such causes of action are governed by the two-
and-a-half-year limitations period in CPLR 214-a, see Rigie v Goldman, 148 AD2d 23, 543 NYS2d 983 (2d Dept 1989). To
be distinguished are cases in which defendant medical practitioner performed a procedure on plaintiff with no consent at all,
Messina v Matarasso, 284 AD2d 32, 729 NYS2d 4 (1st Dept 2001); see Wiesenthal v Weinberg, 17 AD3d 270, 793 NYS2d
422 (1st Dept 2005); Cerilli v Kezis, 16 AD3d 363, 790 NYS2d 714 (2d Dept 2005), or the treatment went beyond the scope
of the patient's consent, Cross v Colen, 6 AD3d 306, 775 NYS2d 307 (1st Dept 2004). Such situations are properly categorized
as batteries and are subject to the one-year statute of limitation, Messina v Matarasso, supra; see CPLR 215. For a charge on a
medical practitioner's duty adequately to inform the patient, see PJI 2:150A.

D. Circumventing the Statute of Limitations

1. Fraud and Estoppel
Efforts to state a fraud and deceit claim and thus circumvent the malpractice statute of limitations have often met defeat, see
Golia v Health Ins. Plan of Greater New York, 6 AD2d 884, 177 NYS2d 550 (2d Dept 1958), aff'd, 7 NY2d 931, 197 NYS2d 735,
165 NE2d 578 (1960); Ranalli v Breed, 277 NY 630, 14 NE2d 195 (1938); McIvor v Di Benedetto, 121 AD2d 519, 503 NYS2d
836 (2d Dept 1986); Kleinman v Lack, 6 AD2d 1046, 179 NYS2d 194 (2d Dept 1958). However, Simcuski v Saeli, 44 NY2d
442, 406 NYS2d 259, 377 NE2d 713 (1978), held that intentional concealment of an act of malpractice by the defendant and
misrepresentation as to its cure creates an estoppel preventing the defendant from asserting the statute of limitations, provided
that the malpractice action was commenced within a reasonable time after discovery of the malpractice, see Kremen v Brower,
16 AD3d 156, 793 NYS2d 3 (1st Dept 2005); DeMatteo v Sanford A. Ratzan, M.D., P.C., 225 AD2d 579, 638 NYS2d 780 (2d
Dept 1996); Harkin v Culleton, 156 AD2d 19, 554 NYS2d 478 (1st Dept 1990); Cassidy v Nassau, 84 AD2d 742, 443 NYS2d
742 (2d Dept 1981) (county estopped from asserting untimeliness of notice of claim because delay was caused by its conduct in
withholding data from plaintiff). Simcuski has been applied to estop an assertion of the statute of limitations defense where the
defendant's insurer's actions, combined with defendant's own failure to properly file a certificate of doing business as required
by General Business Law § 130, perpetuated plaintiff's erroneous impression that she had served the proper party and prevented
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the timely commencement of her action against defendant, Hart v Marriott Intern., Inc., 304 AD2d 1057, 758 NYS2d 435 (3d
Dept 2003). The estoppel doctrine is available only where the alleged misrepresentations occurred after the negligent acts or
omissions that form the basis of the malpractice claim, Safer v Long Beach Medical Center, 39 AD3d 257, 833 NYS2d 68 (1st
Dept 2007). Thus, defendant physician's failure to communicate the results of a patient's X-ray cannot be the predicate for both
the malpractice claim and the application of the estoppel doctrine, id.

Where a physician learns, within the period of limitations, facts which would support a claim of malpractice and fails, though
requested, to disclose those facts to the patient, an inference may be drawn that the physician intentionally concealed the facts in
order to forestall timely commencement of a malpractice action, giving rise to an estoppel from asserting a statute of limitations
defense, Ross v Community General Hosp. of Sullivan County, 150 AD2d 838, 541 NYS2d 246 (3d Dept 1989); see Edmonds
v Getchonis, 150 AD2d 879, 541 NYS2d 250 (3d Dept 1989); see also Drysdale v New York, 182 AD2d 566, 582 NYS2d 716
(1st Dept 1992) (intentional concealment of patient's death and failure to inquire as to whereabouts of patient's relatives held to
give rise to an estoppel). After discovery of the facts supporting the estoppel, plaintiff must sue at the latest, within the statutory
period measured from discovery, Curcio v Ippolito, 97 AD2d 497, 467 NYS2d 692 (2d Dept 1983), aff'd, 63 NY2d 967, 483
NYS2d 989, 473 NE2d 239 (1984). Further, where the defendant's conduct ceased well before the statute of limitations expired
and plaintiff's counsel had access to relevant records and opinions well before the limitations period ran, defendant will not be
estopped from pleading a limitations defense, DeMille v Franklin General Hosp., 107 AD2d 656, 484 NYS2d 596 (2d Dept
1985), aff'd, 65 NY2d 728, 492 NYS2d 29, 481 NE2d 569 (1985). The doctrine of equitable estoppel will not be applied where,
despite defendant's intentional concealment of malpractice, plaintiff had enough information to place him or her under a duty
to make inquiry before the applicable statutory period expired, McIvor v Di Benedetto, 121 AD2d 519, 503 NYS2d 836 (2d
Dept 1986); see Putter v North Shore University Hosp., 7 NY3d 548, 825 NYS2d 435, 858 NE2d 1140 (2006); Ramsay v Mary
Imogene Bassett Hosp., 113 AD2d 149, 495 NYS2d 282 (3d Dept 1985).

A plaintiff wishing to take advantage of the estoppel must plead the facts constituting fraud or fraudulent concealment, see CPLR
3016; Florio v Cook, 48 NY2d 792, 423 NYS2d 917, 399 NE2d 947 (1979); Immediate v St. John's Queens Hospital, 48 NY2d
671, 421 NYS2d 875, 397 NE2d 385 (1979); Kuhlman v Westfield Memorial Hosp., Inc., 212 AD2d 1007, 623 NYS2d 682 (4th
Dept 1995); compare Renda v Frazer, 75 AD2d 490, 496, 429 NYS2d 944, 948 (4th Dept 1980) (“[P]laintiffs proffering this
type of claim should plead affirmatively any fraud or misrepresentation on which to base their claim of equitable estoppel …”);
with Arbutina v Bahuleyan, 75 AD2d 84, 428 NYS2d 99 (4th Dept 1980) (whether defendant intended to deceive is immaterial.
Estoppel may also be invoked if defendants unreasonably delay in delivering medical records, and the delay prevented timely
commencement of the action); see also Farrell, Civil Practice, 32 Syracuse L Rev 75, 97–98. The defendant's mere silence is
insufficient to invoke the equitable estoppel doctrine, Ross v Louise Wise Services, Inc., 8 NY3d 478, 836 NYS2d 509, 868
NE2d 189 (2007); McDonald v Edelman & Edelman, P.C., 118 AD3d 562, 988 NYS2d 591 (1st Dept 2014).

Simcuski v Saeli, 44 NY2d 442, 406 NYS2d 259, 377 NE2d 713 (1978), also holds that the intentional concealment of an act
of malpractice by the defendant doctor gives rise to a separate cause of action for fraud, provided the plaintiff can establish the
elements of the tort of deceit, see Howe v Ampil, 185 AD2d 520, 585 NYS2d 869 (3d Dept 1992); Coopersmith v Gold, 172
AD2d 982, 568 NYS2d 250 (3d Dept 1991); PJI 2:151C, infra; see also CPLR 203(f), 213(8) (the six year statute of limitations
governing fraud actions, which Simcuski holds applicable to the post-malpractice claim). Where fraudulent acts by a physician
employed by a municipal hospital are separate from, and occur after, the claimed malpractice, plaintiff's cause of action against
the physician based on fraud is not subject to the notice of claim provisions of the General Municipal Law, Kramer v New York,
157 AD2d 404, 556 NYS2d 287 (1st Dept 1990).

2. Contract Theory of Liability
A contract theory of action will not support a claim for personal injury damages arising out of malpractice, see Mamunes v
Williamsburg General Hosp., 23 NY2d 757, 296 NYS2d 954, 244 NE2d 468 (1968); Calhoun v Gale, 29 AD2d 766, 287 NYS2d
710 (2d Dept 1968), aff'd, 23 NY2d 756, 296 NYS2d 953, 244 NE2d 468 (1968); Monroe v Long Island College Hospital,
84 AD2d 576, 443 NYS2d 433 (2d Dept 1981); Liebler v Our Lady of Victory Hospital, 43 AD2d 898, 351 NYS2d 480 (4th
Dept 1974); see also Lillich, The Malpractice Statute of Limitations in New York and Other Jurisdictions, 47 Cornell LQ 339,
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352. The availability of the six-year breach-of-contract cause of action in certain limited circumstances distinguishes medical
malpractice cases from other cases involving professional malpractice, which are governed by the three-year limitations period
in CPLR 214 regardless of whether the claim is cast in tort or breach of contract, see CPLR 214(6). If the action is based upon
an express contract to produce a particular result, or follow a particular method, or produce a result within a specified time, the
six year contract limitation period also applies, CPLR 213, see Sears, Roebuck & Co. v Enco Associates, Inc., 43 NY2d 389,
401 NYS2d 767, 372 NE2d 555 (1977); PJI 4:35.

A contract action may be maintained against a doctor or hospital only if it is based upon breach of an express special promise
to effect a cure or accomplish some specific result, Robins v Finestone, 308 NY 543, 127 NE2d 330 (1955); Scalisi v New
York University Medical Center, 24 AD3d 145, 805 NYS2d 62 (1st Dept 2005); Nicoleau v Brookhaven Memorial Hosp.
Center, 201 AD2d 544, 607 NYS2d 703 (2d Dept 1994); Winegrad v Jacobs, 171 AD2d 525, 567 NYS2d 249 (1st Dept 1991);
Bobrick v Bravstein, 116 AD2d 682, 497 NYS2d 749 (2d Dept 1986); see Catapano v Winthrop University Hosp., 19 AD3d
355, 796 NYS2d 158 (2d Dept 2005); Monroe v Long Island College Hospital, 84 AD2d 576, 443 NYS2d 433 (2d Dept 1981).
Thus, a contract claim based on a specific promise to deliver a baby without administration of blood was upheld in Nicoleau v
Brookhaven Memorial Hosp. Center, 201 AD2d 544, 607 NYS2d 703 (2d Dept 1994); see also Keating v Perkins, 250 App Div
9, 293 NYS 197 (1st Dept 1937) (upholding breach-of-contract claim based on dentist's “special contract” to remove every part
of patient's extracted teeth). In contrast, an allegation that defendant physician promised to report the results of a colonoscopy
was held insufficient to support a breach-of-contract cause of action where the claim was based on the physician's having
reported the wrong results, Varone v Delman, 272 AD2d 320, 707 NYS2d 879 (2d Dept 2000); see also Scalisi v New York
University Medical Center, supra (plaintiff's claim that defendant hospital orally promised that in vitro fertilization procedure
would not result in birth of autistic child dismissed where plaintiff signed written contract agreeing that hospital did not assume
responsibility for child's hereditary medical problems). Where a contract claim based on a special promise to accomplish a
specific result has been properly alleged, only those damages that are suited to a breach of contract action are available, Robins
v Finestone, supra. Plaintiff may not recover for tort damages such as pain and suffering, id. The provisions of the “Patient's Bill
of Rights” do not constitute an express promise or special agreement with the patient that would support a breach of contract
cause of action, Catapano v Winthrop University Hosp., supra.

II. Malpractice by Attorneys, Architects and Other Professionals
The statute of limitations on malpractice claims, other than medical, dental and podiatric malpractice, see discussion supra,
is three years under CPLR 214(6), McCoy v Feinman, 99 NY2d 295, 755 NYS2d 693, 785 NE2d 714 (2002); Karasek v
LaJoie, 92 NY2d 171, 677 NYS2d 265, 699 NE2d 889 (1998) (psychologist); Ackerman v Price Waterhouse, 84 NY2d 535,
620 NYS2d 318, 644 NE2d 1009 (1994). As the Court of Appeals observed in Matter of R.M. Kliment & Frances Halsband,
Architects (McKinsey & Co., Inc.), 3 NY3d 538, 788 NYS2d 648, 821 NE2d 952 (2004), a 1996 amendment to CPLR 214(6)
effectively overrules a substantial body of caselaw holding that a six year statute of limitations governs malpractice actions
against professionals such as attorneys, see Santulli v Englert, Reilly & McHugh, P.C., 78 NY2d 700, 579 NYS2d 324, 586
NE2d 1014 (1992), architects, see Sears, Roebuck & Co. v Enco Associates, Inc., 43 NY2d 389, 401 NYS2d 767, 372 NE2d
555 (1977), and accountants, see Nate B. & Frances Spingold Foundation v Wallin, Simon, Black and Co., 184 AD2d 464, 585
NYS2d 416 (1st Dept 1992). As a result of the amendment, CPLR 214(6) now provides that an action to recover damages for
malpractice, other than medical, dental or podiatric malpractice, is governed by a three year statute of limitations “regardless of
whether the underlying theory is based in contract or tort,” see Germantown Cent. School Dist. v Clark, Clark, Millis & Gilson,
AIA, 294 AD2d 93, 743 NYS2d 599 (3d Dept 2002), aff'd on other grounds, 100 NY2d 202, 761 NYS2d 141, 791 NE2d 398
(2003); Regency Club at Wallkill, LLC v Appel Design Group, P.A., 112 AD3d 603, 976 NYS2d 164 (2d Dept 2013). Where
the claim is essentially one for malpractice, the three-year limitations period applies even though the cause of action is premised
on an express, rather than an implied, contract provision, Matter of R.M. Kliment & Frances Halsband, Architects (McKinsey
& Co., Inc.), supra. Thus, an action against an architect premised on a breach of a contractual provision requiring compliance
with relevant building codes is governed by the three-year statute of limitations, since such a requirement is not inconsistent
with an architect's ordinary professional obligations, id.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS213&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978199906&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978199906&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=123649&cite=NYPJI4%3a35&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955101630&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007823911&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007823911&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994046741&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994046741&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991057490&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986105871&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006759741&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006759741&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981145755&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994046741&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994046741&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937101274&pubNum=0000601&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937101274&pubNum=0000601&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000302779&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002728629&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998140147&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998140147&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994240169&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994240169&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005781209&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005781209&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992026108&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992026108&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978199906&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978199906&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992118586&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992118586&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002352156&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002352156&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003399931&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003399931&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032194833&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Introductory Statement, N.Y. Pattern Jury Instr.--Civil Division 2 G 4 Intro. 1

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 20

The statute applies not only to causes of action accruing after its effective date but also to previously accrued claims not yet
interposed by that date, Brothers v Florence, 95 NY2d 290, 716 NYS2d 367, 739 NE2d 733 (2000). However, the Court of
Appeals has provided a one-year grace period for previously accrued claims which would have been extinguished immediately
upon the statute's effective date, id. Therefore, nonmedical malpractice plaintiffs immediately barred as of the September 4,
1996 effective date of the amendment will have the shorter of either the remaining time under the former six-year limitations
period or one year from the amendment's effective date in which to commence their actions, id. As a general proposition, it is
upon injury, not discovery, that a legal right to relief arises in a malpractice action and the statute of limitations begins to run,
Ackerman v Price Waterhouse, 84 NY2d 535, 620 NYS2d 318, 644 NE2d 1009 (1994).

A. Attorneys' Malpractice
Pursuant to an amendment to CPLR 214(6) effective September 4, 1996, an action for legal malpractice is governed by a
three year statute of limitations, “regardless of whether the underlying theory is based on contract or tort.” This amendment
effectively overrules a substantial body of caselaw holding that a six year statute of limitations governs malpractice actions
against attorneys. The statute applies not only to causes of action accruing after its effective date but also to previously accrued
claims not yet interposed by that date, Brothers v Florence, 95 NY2d 290, 716 NYS2d 367, 739 NE2d 733 (2000). Claims
against attorneys based on alleged mishandling of money or property held for the client involve breaches of fiduciary duty rather
than malpractice and are therefore governed by the residual six-year statute of limitations, McDonald v Edelman & Edelman,
P.C., 118 AD3d 562, 988 NYS2d 591 (1st Dept 2014); see CPLR 213(1).

A legal malpractice claim accrues when all the facts necessary to the cause of action have occurred and an injured party can
obtain relief in court, McCoy v Feinman, 99 NY2d 295, 755 NYS2d 693, 785 NE2d 714 (2002); see Shumsky v Eisenstein, 96
NY2d 164, 726 NYS2d 365, 750 NE2d 67 (2001) (action to recover damages for legal malpractice accrues when malpractice
is committed). What is important is the date the malpractice was committed, not when the client discovered it, Shumsky v
Eisenstein, supra; Sommers v Cohen, 14 AD3d 691, 790 NYS2d 141 (2d Dept 2005); see McCoy v Feinman, supra (in most
cases, accrual of legal malpractice claim is measured from day actionable injury occurs, “even if the aggrieved party is then
ignorant of the wrong or injury”). In McCoy v Feinman, the attorney was negligent in failing to assert plaintiff's claim for
pre-retirement death benefits in the stipulation settling a divorce action or the divorce judgment entered on the stipulation.
The Court held that plaintiff suffered actionable injury on the day the stipulation was entered, or at the latest, on the day the
judgment incorporating the stipulation was filed, see also Zorn v Gilbert, 27 AD3d 731, 812 NYS2d 136 (2d Dept 2006), aff'd
as modified on other grounds and remanded, 8 NY3d 933, 834 NYS2d 702, 866 NE2d 1030 (2007). Therefore, the Court
concluded that plaintiff's cause of action for legal malpractice accrued on the day the divorce judgment was filed because
plaintiff's damages were then sufficiently calculable to permit plaintiff to obtain prompt judicial redress of the injury. The Court
rejected the application of the continuous representation toll because there was no mutual understanding of the need for further
representation on the specific subject matter underlying the alleged malpractice that caused plaintiff's injury, i.e., defendant's
failures in connection with the stipulation and the divorce judgment. It has been held that if the malpractice relates to preparation
of a will, the cause of action accrues when the will is drawn and not upon discovery of the malpractice after decedent's death,
Goldberg v Bosworth, 29 Misc2d 1057, 215 NYS2d 849 (Sup 1961).

The continuous treatment rule applied to medical malpractice actions has been extended to claims of attorney malpractice,
as well as to actions alleging an attorney's failure to perform services in breach of contract with the client, Zorn v Gilbert, 8
NY3d 933, 834 NYS2d 702, 866 NE2d 1030 (2007); Shumsky v Eisenstein, 96 NY2d 164, 726 NYS2d 365, 750 NE2d 67
(2001); Sommers v Cohen, 14 AD3d 691, 790 NYS2d 141 (2d Dept 2005); Goicoechea v Law Offices of Stephen R. Kihl,
234 AD2d 507, 651 NYS2d 198 (2d Dept 1996); Bass & Ullman v Chanes, 185 AD2d 750, 586 NYS2d 610 (1st Dept 1992);
Luk Lamellen U. Kupplungbau GmbH v Lerner, 166 AD2d 505, 560 NYS2d 787 (2d Dept 1990); see Matter of Lawrence,
24 NY3d 320, 998 NYS2d 698, 23 NE3d 965 (2014); Williamson ex rel. Lipper Convertibles, L.P. v PricewaterhouseCoopers
LLP, 9 NY3d 1, 840 NYS2d 730, 872 NE2d 842 (2007) (accounting malpractice). The continuous representation doctrine,
like the continuous treatment rule, its counterpart with respect to medical malpractice claims, recognizes that a person seeking
professional assistance has a right to repose confidence in the professional's ability and good faith, and realistically cannot
be expected to question and assess the techniques employed or the manner in which the services are rendered, Shumsky v
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Eisenstein, supra; Pollicino v Roemer and Featherstonhaugh P.C., 260 AD2d 52, 699 NYS2d 238 (3d Dept 1999); see Matter
of Lawrence, supra. Therefore, the application of the “continuous representation” doctrine is limited to situations in which the
attorney who allegedly was responsible for the malpractice continues to represent the client on the matter which is the subject
of the malpractice actions, Glamm v Allen, 57 NY2d 87, 453 NYS2d 674, 439 NE2d 390 (1982) (death of attorney); Sommers
v Cohen, supra (relieving of attorney); Goicoechea v Law Offices of Steven R. Kihl, supra (disbarment of attorney). When an
attorney engages in a financial transaction with a client by charging a fee or accepting a gift, the attorney is not representing
the client in that transaction, Matter of Lawrence, supra. Thus, the doctrine has no application to a financial dispute between
an attorney and the client, id.

It should be noted that the running of the statute of limitations against a law firm is tolled as long as the attorney handling
the case continues to represent the client on the same matter even though that attorney has taken the matter to another firm,
Waggoner v Caruso, 68 AD3d 1, 886 NYS2d 368 (1st Dept 2009), aff'd, 14 NY3d 874, 903 NYS2d 333, 929 NE2d 396 (2010);
HNH Intern., Ltd. v Pryor Cashman Sherman & Flynn LLP, 63 AD3d 534, 881 NYS2d 86 (1st Dept 2009).

The statute of limitations on a claim for malpractice in the conduct of litigation begins to run when the attorney-client relationship
concerning the same or a related problem terminates, Greene v Greene, 56 NY2d 86, 451 NYS2d 46, 436 NE2d 496 (1982); see
Grace v Law, 24 NY3d 203, 997 NYS2d 334, 21 NE3d 995 (2014); Santulli v Englert, Reilly & McHugh, P.C., 78 NY2d 700, 579
NYS2d 324, 586 NE2d 1014 (1992); Glamm v Allen, 57 NY2d 87, 453 NYS2d 674, 439 NE2d 390 (1982); Burrowes v Caruso,
Spillane, Contrastano & Ulaner, 203 AD2d 228, 609 NYS2d 660 (2d Dept 1994); Johnston v Raskin, 193 AD2d 786, 598 NYS2d
272 (2d Dept 1993); Kramer v Belfi, 106 AD2d 615, 482 NYS2d 898 (2d Dept 1984). Whether the termination of the attorney-
client relationship should be measured by the issuance of a court order granting the attorney's motion to withdraw depends on
the particular facts and circumstances. Thus, in Aaron v Roemer, Wallens & Mineaux, LLP, 272 AD2d 752, 707 NYS2d 711 (3d
Dept 2000), the court held that the attorney-client relationship ended before the formal issuance of the withdrawal order and that,
accordingly, the continuous representation doctrine was not available. In Aaron, the client did not timely oppose the withdrawal
motion and the client ultimately consented to the withdrawal noting the “irretrievable breakdown” of the relationship. In contrast,
in Deep v Boies, 53 AD3d 948, 863 NYS2d 269 (3d Dept 2008), the attorney-client relationship was deemed to have continued
until a formal withdrawal order was issued, since the court had compelled the attorney to continue until an unfinished aspect
of the litigation was finalized.

Where an attorney serves as trial counsel, his responsibilities continue until the action terminates in a final judgment and
the period of limitations did not commence until then, Cherry v Mallery, 280 AD2d 860, 721 NYS2d 144 (3d Dept 2001)
(representation in surrogate's court proceeding in which attorney represented public administrator continued at least until
issuance of decree); LaRosa v Grossman, Liepziger, Daniels & Freund, 105 AD2d 730, 481 NYS2d 165 (2d Dept 1984).
Likewise, where an attorney represented the client in a dispute that eventually resulted in litigation and then arranged to have
the client represented by an associate of his firm, the statute of limitations was tolled until judgment was entered against the
client in the litigation, Stampfel v Eckhardt, 143 AD2d 184, 531 NYS2d 814 (2d Dept 1988). Where, however, another law
firm represents a plaintiff in an action arising out of a prior attorney's malpractice, consultation with the new law firm does
not constitute continuous representation by the prior attorney. Thus, in such an instance, the statute of limitations for legal
malpractice against the prior attorney accrues when the malpractice is committed and not when the damages are adjudicated,
Tal-Spons Corp. v Nurnberg, 213 AD2d 395, 623 NYS2d 604 (2d Dept 1995). A law firm's continuous representation of a
client will be imputed to a former associate for the purpose of tolling the statute of limitations against the associate in a legal
malpractice action commenced by the client, Pollicino v Roemer and Featherstonhaugh P.C., 260 AD2d 52, 699 NYS2d 238
(3d Dept 1999).

The “continuous representation” doctrine will not apply where it is based on the defendant attorney's alleged failure to commence
an action for loss of services on behalf of client's wife, Baker v Levitin, 211 AD2d 507, 622 NYS2d 8 (1st Dept 1995).
Even when further representation concerning a specific matter in which the attorney allegedly committed the malpractice is
needed and contemplated by the client, the continuous representation toll will nonetheless end once the client is informed or
otherwise put on notice of the attorney's withdrawal from representation, Shumsky v Eisenstein, 96 NY2d 164, 726 NYS2d 365,
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750 NE2d 67 (2001); McDonald v Edelman & Edelman, P.C., 118 AD3d 562, 988 NYS2d 591 (1st Dept 2014) (continuous
representation doctrine not applicable where defendant sent plaintiff-client letter enclosing unfavorable Appellate Division
decision and formally closing representation and plaintiff did not object to letter). In Shumsky, the Court held that the earliest
plaintiffs may have received reasonable notice of defendants' withdrawal from representation occurred upon defendant lawyer's
interminable failure to respond to their telephone inquiries, id.

Application of the continuous representation doctrine is generally limited to the course of representation concerning a specific
legal matter and does not extend to a client's continuing general relationship with a lawyer involving only routine contact for
miscellaneous legal representation, Shumsky v Eisenstein, 96 NY2d 164, 726 NYS2d 365, 750 NE2d 67 (2001); see Matter
of Lawrence, 24 NY3d 320, 998 NYS2d 698, 23 NE3d 965 (2014); Zorn v Gilbert, 8 NY3d 933, 834 NYS2d 702, 866 NE2d
1030 (2007); McCoy v Feinman, 99 NY2d 295, 755 NYS2d 693, 785 NE2d 714 (2002). As in the application of the continuous
treatment rule in medical malpractice cases, the concern is whether there has been continuous representation, and not merely
a continuing relationship between the attorney and client, Shumsky v Eisenstein, supra. see Glamm v Allen, 57 NY2d 87,
453 NYS2d 674, 439 NE2d 390 (1982); see also Weiss v Manfredi, 83 NY2d 974, 616 NYS2d 325, 639 NE2d 1122 (1994);
Dischiavi v Calli, 125 AD3d 1435, 3 NYS3d 491 (4th Dept 2015) (triable issue of fact regarding whether attorneys performed
continuing legal services to correct alleged failure to effectively commence action on plaintiff's behalf); DeStaso v Condon
Resnick, LLP, 90 AD3d 809, 936 NYS2d 51 (2d Dept 2011) (triable issue of fact regarding whether attorney's representation
intended to rectify or mitigate initial act of malpractice).

The Court of Appeals has recognized that a professional's failure to take action or provide services necessary to protect a
client's interests does not, standing alone, constitute representation for purposes of tolling the statute of limitations, Shumsky v
Eisenstein, 96 NY2d 164, 726 NYS2d 365, 750 NE2d 67 (2001); Ashmead v Groper, 251 AD2d 716, 673 NYS2d 779 (3d Dept
1998). However, in Shumsky v Eisenstein, supra, plaintiffs retained defendant attorney for the sole purpose of investigating,
researching and prosecuting a specific breach of contract claim against a home inspector, Shumsky v Eisenstein, supra. The
defendant did not contact plaintiffs to keep them informed of the progress of the matter, avoided plaintiffs' inquiries regarding
the status of the matter and failed to commence the action against the home inspector. Nevertheless, the Court applied the
continuous representation doctrine. Plaintiffs and defendant reasonably intended that their professional relationship of trust
and confidence, focused entirely upon the very matter in which the alleged malpractice was committed, would continue, id.
Plaintiffs' attempt to contact defendant on at least one occasion after the expiration of the statute of limitations on the underlying
claim, inquiring about the status of their case and requesting a letter in response, confirmed this understanding and supported
application of the continuous representation doctrine, id. Similarly, a two-year gap in communications between the client and
an attorney did not preclude application of the continuous representation doctrine where there was no need to consult during
that period and the attorney never communicated to the client that its representation had ended, Red Zone LLC v Cadwalader,
Wickersham & Taft LLP, 118 AD3d 581, 988 NYS2d 588 (1st Dept 2014).

Where a legal malpractice claim is grounded in the alleged failure of the attorney to advise the client of certain claims, the statute
of limitations on the malpractice claim accrues when the statute of limitations has run on the underlying claims, Davis v Isaacson,
Robustelli, Fox, Fine, Greco & Fogelgaren, P.C., 258 AD2d 321, 685 NYS2d 216 (1st Dept 1999). Where a legal malpractice
claim is grounded in the alleged failure to commence a lawsuit on behalf of the client, absent continuous representation the
cause of action accrues when the statute of limitations on the underlying claim expires, Shumsky v Eisenstein, 96 NY2d 164,
726 NYS2d 365, 750 NE2d 67 (2001).

A claim for legal malpractice arising out of representation in a criminal matter accrues when the criminal proceeding is
terminated, i.e., on the day when the indictment against the plaintiff is dismissed, Britt v Legal Aid Soc., Inc., 95 NY2d 443,
718 NYS2d 264, 741 NE2d 109 (2000). This rule may extend the accrual of a legal malpractice claim in these types of cases
well beyond the termination of the attorney-client relationship, id; see Comment to PJI 2:152.
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In addition to the continuous representation toll, a client is entitled to an additional 18-month toll under CPLR 210(b) where
the attorney is still representing the client at the time of the attorney's death, Glamm v Allen, 57 NY2d 87, 453 NYS2d 674,
439 NE2d 390 (1982).

With respect to those cases to which the 1996 amendment to CPLR 214(6) may not apply, the following discussion is germane.
“[A]n action for failure to exercise due care in the performance of a contract insofar as it seeks recovery for damages to property
or pecuniary interests … is governed by the six year contract Statute of Limitations (CPLR 213, subd 2),” Video Corp. of
America v Frederick Flatto Associates, Inc., 58 NY2d 1026, 462 NYS2d 439, 448 NE2d 1350 (1983). Video Corp. was applied
to attorney malpractice in Santulli v Englert, Reilly & McHugh, P.C., 78 NY2d 700, 579 NYS2d 324, 586 NE2d 1014 (1992).
Video Corp. expressly overruled Gilbert Properties, Inc. v Millstein, 33 NY2d 857, 352 NYS2d 198, 307 NE2d 257 (1973) and
Adler & Topal, P. C. v Exclusive Envelope Corp., 84 AD2d 365, 446 NYS2d 337 (2d Dept 1982), “to the extent that [they]
are to the contrary …” 58 NY2d at 1028; see Padilla v New York City Transit Authority, 184 AD2d 760, 585 NYS2d 491 (2d
Dept 1992); Sinopoli v Cocozza, 105 AD2d 743, 481 NYS2d 177 (2d Dept 1984) (client's action against attorney for failing
to timely commence trespass action governed by six year contract statute of limitations, with damages recoverable limited to
property or pecuniary interests arising from breach of contract). Adler & Topal held the Sears case inapplicable to the informal
contract between insurance agent and client. The application of the six year statute is not dependent upon the existence of an
express promise to obtain a specific result, Santulli v Englert, Reilly & McHugh, P.C., 78 NY2d 700, 579 NYS2d 324, 586
NE2d 1014 (1992), however, where the three-year statute governing malpractice actions has run, plaintiff should be able to
point with specificity to some contractual agreement, express or implied, that has been breached to avail herself of the additional
time in which to bring an action for damages, Hirsch v Weisman, 189 AD2d 643, 592 NYS2d 337 (1st Dept 1993). The six
year contract period of limitations is available in an action based on an implied promise to exercise due care in performing the
services required by the contract, as well as to claims based on breach of a specific promise by the attorney to perform and
claims predicated on the attorney's failure to perform a specific task expressly undertaken, id. It appears that the application of
the six year period based on an implied promise of due care may be avoided only by an express disclaimer in a written retainer,
see 78 NY2d at 706, citing Pacesetter Communications Corp. v Solin & Breindel, P.C., 150 AD2d 232, 541 NYS2d 404 (1st
Dept 1989) (“[w]e have made no representations or guarantees to you that any result can or will be obtained, or is likely to be
obtained, in this matter”). Note that, in an action founded on breach of contract, the contract measure of damages applies and,
to the extent that those damages may be different from or greater than the damages for legal malpractice, plaintiff is relegated
to the three year malpractice limitations period, Santulli v Englert, Reilly & McHugh, P.C., supra; Jorgensen v Silverman, 224
AD2d 665, 638 NYS2d 482 (2d Dept 1996); see Pilewski v Solymosy, 266 AD2d 83, 698 NYS2d 660 (1st Dept 1999).

While a separate cause of action may be established based upon fraud in the intentional concealment by an attorney of his or
her malpractice, see Simcuski v Saeli, 44 NY2d 442, 406 NYS2d 259, 377 NE2d 713 (1978), the cause of action is not viable
unless the damages sustained by reason of the fraud are different or additional to those sustained by virtue of the malpractice,
Kaiser v Van Houten, 12 AD3d 1012, 785 NYS2d 569 (3d Dept 2004); LaBrake v Enzien, 167 AD2d 709, 562 NYS2d 1009 (3d
Dept 1990); see White of Lake George Inc. v Bell, 251 AD2d 777, 674 NYS2d 162 (3d Dept 1998). Thus, where an attorney
was alleged to have concealed for years from the client the failure to properly institute a personal injury claim, there could be
no recovery for fraud since the damages from the fraud were the same as the damages from the malpractice, i.e., the loss of the
personal injury claim, LaBrake v Enzien, supra. Standing alone, an attorney's failure to disclose malpractice does not give rise
to a fraud claim separate and apart from a malpractice action, Weiss v Manfredi, 83 NY2d 974, 616 NYS2d 325, 639 NE2d
1122 (1994); Kaiser v Van Houten, supra; see Simcuski v Saeli, supra.

B. Architect's Malpractice
Pursuant to an amendment to CPLR 214(6) effective September 4, 1996, an action for architects' malpractice is governed by
a three year statute of limitations, “regardless of whether the underlying theory is based on contract or tort,” see Germantown
Cent. School Dist. v Clark, Clark, Millis & Gilson, AIA, 294 AD2d 93, 743 NYS2d 599 (3d Dept 2002), aff'd on other grounds,
100 NY2d 202, 761 NYS2d 141, 791 NE2d 398 (2003); Regency Club at Wallkill, LLC v Appel Design Group, P.A., 112 AD3d
603, 976 NYS2d 164 (2d Dept 2013). This amendment effectively overrules a substantial body of caselaw holding that a six year
statute of limitations governs malpractice actions against architects. Under the statute, the three-year limitations period applies
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to causes of action arising from express, as well as implied, contract duties where the complaint is essentially a malpractice claim
and the breached contractual provision is not inconsistent with an architect's ordinary professional obligations (e.g., a clause
requiring compliance with applicable building codes), Matter of R.M. Kliment & Frances Halsband, Architects (McKinsey &
Co., Inc.), 3 NY3d 538, 788 NYS2d 648, 821 NE2d 952 (2004).

The statute applies not only to causes of action accruing after its effective date but also to previously accrued claims not yet
interposed by that date, Brothers v Florence, 95 NY2d 290, 716 NYS2d 367, 739 NE2d 733 (2000). However, the Court of
Appeals has provided a one-year grace period for previously accrued claims which would have been extinguished immediately
upon the statute's effective date, id. Therefore, nonmedical malpractice plaintiffs immediately time-barred by the September 4,
1996 amendment will have the shorter of either the remaining time under the former six-year limitations period or one year from
the amendment's effective date in which to commence their actions, id. Nonmedical malpractice plaintiffs whose claims were
not immediately time-barred by the amendment have the longer of either the one-year period measured from the amendment's
effective date or the new three-year statute of limitations in CPLR 214(6) to bring suit, id; see Shumsky v Eisenstein, 96 NY2d
164, 726 NYS2d 365, 750 NE2d 67 (2001).

The period of limitations in an action for malpractice against an architect begins to run no later than the completion of the
building or the termination of the parties' relationship with respect to it, City School Dist. of City of Newburgh v Hugh Stubbins
& Associates, Inc., 85 NY2d 535, 626 NYS2d 741, 650 NE2d 399 (1995); Sosnow v Paul, 43 AD2d 978, 352 NYS2d 502 (2d
Dept 1974), aff'd, 36 NY2d 780, 369 NYS2d 693, 330 NE2d 643 (1975); Williamsville Cent. School Dist. v Cannon Partnership,
187 AD2d 1011, 591 NYS2d 125 (4th Dept 1992); Regency Club at Wallkill, LLC v Appel Design Group, P.A., 112 AD3d
603, 976 NYS2d 164 (2d Dept 2013); see Frank v Mazs Group, LLC, 30 AD3d 369, 815 NYS2d 738 (2d Dept 2006). No
matter how a claim is characterized in the complaint—negligence, malpractice, breach of contract—an owner's claim arising
out of defective construction accrues on date of completion, since all liability has its genesis in the contractual relationship
of the parties, Brushton-Moira Cent. School Dist. v Fred H. Thomas Associates, P.C., 91 NY2d 256, 669 NYS2d 520, 692
NE2d 551 (1998); City School Dist. of City of Newburgh v Hugh Stubbins & Associates, Inc., supra; Sears, Roebuck & Co.
v Enco Associates, Inc., 43 NY2d 389, 401 NYS2d 767, 372 NE2d 555 (1977). For accrual purposes, the completion of the
architect's work must be viewed in light of the particular circumstances of the case, Frank v Mazs Group, LLC, supra. Where
the architect was obliged to obtain a certificate of occupancy, applied for such a certificate after completion of the work and
thereafter made a supplemental submission in support of the application, plaintiff's cause of action did not begin to run until
after the certificate of occupancy was issued, id. If the architect's obligation includes issuance by him of a final certificate, that
event marks completion by the architect, Board of Educ. of Tri-Valley Central School Dist. at Grahamsville v Celotex Corp.,
88 AD2d 713, 451 NYS2d 290 (3d Dept 1982), aff'd, 58 NY2d 684, 458 NYS2d 542, 444 NE2d 1006 (1982); Methodist Hosp.
v Perkins & Will Partnership, 203 AD2d 435, 610 NYS2d 572 (2d Dept 1994); Williamsville Cent. School Dist. v Cannon
Partnership, supra; see also Gelwicks v Campbell, 257 AD2d 601, 684 NYS2d 264 (2d Dept 1999) (claim against professional
engineer accrued upon date certificate of construction compliance was countersigned); Samaritan Hosp. v McManus, Longe,
Brockwehl, Inc., 92 AD2d 957, 460 NYS2d 842 (3d Dept 1983), otherwise the statute commences upon completion of the
building, State v Lundin, 60 NY2d 987, 471 NYS2d 261, 459 NE2d 486 (1983), see also Phillips Const. Co., Inc. v New York,
61 NY2d 949, 475 NYS2d 244, 463 NE2d 585 (1984). Where the defendant architect continues contractual duties after the
work is “substantially completed” by assisting plaintiff with obtaining a final certificate of occupancy and reviewing “as built”
drawings, the statute of limitations does not begin to run until after those tasks are completed, see New York City School Const.
Authority v Ennead Architects, LLP, 148 AD3d 618, 49 NYS3d 462 (1st Dept 2017).

Notwithstanding the general rule of accrual upon completion, the “continuous representation” doctrine may be invoked to
postpone accrual where plaintiff demonstrates reliance on a continued course of services related to the original professional
services provided, Regency Club at Wallkill, LLC v Appel Design Group, P.A., 112 AD3d 603, 976 NYS2d 164 (2d Dept 2013);
see New York City School Const. Authority v Ennead Architects, LLP, supra (alternative holding that continuous representation
doctrine toll applied based on defendant's attempts to remedy faulty design of custom-etched glass windows within three years
of commencement of action). The doctrine may be applicable under appropriate circumstances unless the facts establish a gap
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between the provision of professional services on the particular matter that is so great that representation cannot be deemed
continuous as a matter of law, Regency Club at Wallkill, LLC v Appel Design Group, P.A., supra.

If the architect learns of certain building problems during construction and continues to act with respect to them after issuance
of a final certificate of completion, the statute is tolled for as long as the professional relationship continues to exist between
owner and architect, Board of Educ. of Hudson City School Dist. v Thompson Const. Corp., 111 AD2d 497, 488 NYS2d 880 (3d
Dept 1985). A claim against an architect for the negligent failure to remove asbestos during an abatement project is governed
by the three year period in CPLR 214(6), running from completion of the architect's work, Germantown Cent. School Dist. v
Clark, Clark, Millis & Gilson, AIA, 100 NY2d 202, 761 NYS2d 141, 791 NE2d 398 (2003). In Germantown Central School
District, the Court held that plaintiff's property damage claim did not fall within the purview of CPLR 214-c, the toxic tort
remedial statute of limitations.

If the architect's malpractice causes personal injuries to a third party, the statute of limitations on plaintiff's personal injury claim
is three years from the date of the injury, not from the date of completion of the architect's services, Cubito v Kreisberg, 51
NY2d 900, 434 NYS2d 991, 415 NE2d 979 (1980); see Belunes v Minskoff Grant Realty and Management Corp., 278 AD2d
143, 718 NYS2d 318 (1st Dept 2000). Recent legislation imposes the following burdens on the personal injury plaintiff if the
accident occurs more than ten years after the building was completed, CPLR 214-d. The ten year period begins to run at the
completion of the professional relationship, which is usually signaled by the issuance of the final payment certificate, Belunes v
Minskoff Grant Realty and Management Corp., supra; Matter of Kohn Pederson Fox Associates, P.C. (FDIC), 189 AD2d 557,
592 NYS2d 16 (1st Dept 1993). First, plaintiff must serve a notice of claim upon the architect at least 90 days prior to suit.
Secondly, plaintiff may obtain discovery from the potential defendant during the 90 day waiting period. Thirdly, after suit is
commenced, defendant may move to dismiss and the burden will be on the plaintiff to make an immediate evidentiary showing
that there is a “substantial basis” to believe that defendant's negligence was the proximate cause of the injuries, Castle Village
Owners Corp. v Greater New York Mut. Ins. Co., 58 AD3d 178, 868 NYS2d 189 (1st Dept 2008) (applying “substantial basis”
standard). The requirements of CPLR 214-d do not affect the applicable statute of limitations, Gelwicks v Campbell, 257 AD2d
601, 684 NYS2d 264 (2d Dept 1999), nor is compliance with CPLR 214-d a jurisdictional prerequisite to commencing an action,
Kretschmann v Board of Educ. of Corning Painted Post School Dist., 294 AD2d 39, 744 NYS2d 106 (4th Dept 2002).

C. Accountants' Malpractice
The six year contract statute of limitations was earlier held to apply even though the complaint was phrased in terms of
professional malpractice, Nate B. & Frances Spingold Foundation v Wallin, Simon, Black and Co., 184 AD2d 464, 585 NYS2d
416 (1st Dept 1992). Pursuant to an amendment to CPLR 214(6) effective September 4, 1996, however, an action for accountants'
malpractice is governed by a three year statute of limitations, “regardless of whether the underlying theory is based in contract
or tort,” see Symbol Technologies, Inc. v Deloitte & Touche, LLP, 69 AD3d 191, 888 NYS2d 538 (2d Dept 2009). However, a
six-year statute of limitations applies to breach of contract claims alleging intentional conduct such as knowingly and willfully
disregarding appropriate accounting practices, purposefully participating in inappropriate accounting practices or manipulating
annual reports and misrepresenting financial conditions, New York State Workers' Compensation Bd. v Fuller & LaFiura, CPAs,
P.C., 146 AD3d 1110, 46 NYS3d 266 (3d Dept 2017). Breach of contract claims that are predicated upon an accountant's alleged
malpractice are subject to a three-year statute of limitations (id.). This amendment effectively overrules a substantial body of
caselaw holding that a six year statute of limitations governs malpractice actions against accountants.

Malpractice actions against accountants are governed by the same general rules applicable to malpractice by attorneys and
architects, see Video Corp. of America v Frederick Flatto Associates, Inc., 58 NY2d 1026, 462 NYS2d 439, 448 NE2d 1350
(1983); MTG Enterprises, Inc. v Berkowitz, 182 AD2d 388, 582 NYS2d 130 (1st Dept 1992), including the “continuous
treatment” jurisprudence, Ackerman v Price Waterhouse, 252 AD2d 179, 683 NYS2d 179 (1st Dept 1998); see Symbol
Technologies, Inc. v Deloitte & Touche, LLP, 69 AD3d 191, 888 NYS2d 538 (2d Dept 2009); Fred Smith Plumbing and Heating
Co., Inc. v Christensen, 233 AD2d 207, 649 NYS2d 684 (1st Dept 1996); Zaref v Berk & Michaels, P.C., 192 AD2d 346, 595
NYS2d 772 (1st Dept 1993) (fraud action against accountants); Yandel v Loeb & Troper, 84 AD2d 710, 443 NYS2d 959 (1st
Dept 1981). Further, the basic principles that inform the “continuous treatment” doctrine applicable in medical malpractice

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985124324&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985124324&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003399931&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003399931&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214-C&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981207273&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981207273&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000655391&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000655391&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214-D&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993019843&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993019843&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017564343&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017564343&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214-D&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999038851&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999038851&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214-D&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002371770&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992118586&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992118586&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS214&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020254488&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040735434&pubNum=0007980&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040735434&pubNum=0007980&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983124361&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983124361&pubNum=0000578&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992074391&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998248120&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020254488&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020254488&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996259222&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996259222&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993083624&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993083624&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981148891&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981148891&pubNum=0000602&originatingDoc=Iadc522aab2ee11dbbad2af4b18bb5775&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Introductory Statement, N.Y. Pattern Jury Instr.--Civil Division 2 G 4 Intro. 1

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 26

actions apply to the “continuous representation” rule, Williamson ex rel. Lipper Convertibles, L.P. v PricewaterhouseCoopers
LLP, 9 NY3d 1, 840 NYS2d 730, 872 NE2d 842 (2007). Thus, by analogy to the continuous treatment doctrine, the continuous
representation must be in connection with the particular transaction which is the subject of the action and not merely during the
continuation of a general accountant-client relationship, id.; Ackerman v Price Waterhouse, supra; Zaref v Berk & Michaels,
P.C., supra; see Symbol Technologies, Inc. v Deloitte & Touche, LLP, supra. Applying this principle, the Court of Appeals
held in Williamson ex rel. Lipper Convertibles, L.P. v PriceWaterhouseCoopers LLP, supra, that the continuous representation
rule could not be invoked by a client that had annually engaged the defendant accounting firm to provide separate and discrete
auditing services in connection with its year-end financial statements. In so ruling, the Court noted that there was no allegation
that the parties had explicitly contemplated further work on each year's audit and that the client had never engaged the defendant
accounting firm to provide corrective or remedial services, see Symbol Technologies, Inc. v Deloitte & Touche, LLP, supra.
Thus, the continuous representation toll was not available where defendant-accountant annually prepared plaintiff's tax returns,
even though defendant-accountant made the same error on each return, Booth v Kriegel, 36 AD3d 312, 825 NYS2d 193 (1st
Dept 2006).

In the context of a malpractice action against an accountant, the claim accrues upon the client's receipt of the accountant's work
product since this is the point that a client reasonably relies on the accountant's skill and advice and, as a consequence of such
reliance, can become liable for tax deficiencies, Williamson ex rel. Lipper Convertibles, L.P. v PricewaterhouseCoopers LLP,
9 NY3d 1, 840 NYS2d 730, 872 NE2d 842 (2007); Ackerman v Price Waterhouse, 84 NY2d 535, 620 NYS2d 318, 644 NE2d
1009 (1994); Grosso Moving & Packing Co., Inc. v Damens, 233 AD2d 128, 649 NYS2d 136 (1st Dept 1996); Fred Smith
Plumbing and Heating Co., Inc. v Christensen, 233 AD2d 207, 649 NYS2d 684 (1st Dept 1996). It is at this time when all of
the facts necessary to the cause of action have occurred and an injured party can obtain relief in court, id; see Snyder v Town
Insulation, Inc., 81 NY2d 429, 599 NYS2d 515, 615 NE2d 999 (1993); see also Requa v Coopers & Lybrand, 303 AD2d 159,
756 NYS2d 43 (1st Dept 2003) (cause of action against accountants for failure to conduct audit accrued at point when plaintiffs
knew audit had not been completed, that subject of audit was placed in receivership, and that accountants had not informed
plaintiffs audit was delayed). The Court of Appeals has rejected the proposition that the statute of limitations can only accrue
in a malpractice action against an accountant when the IRS assesses a deficiency, Ackerman v Price Waterhouse, supra.

III. Burden of Proof
The statute of limitations is a defense, CPLR 3018(b), upon which the defendant bears the burden of pleading and proof, Martin
v Edwards Laboratories, Div. of American Hosp. Supply Corp., 60 NY2d 417, 469 NYS2d 923, 457 NE2d 1150 (1983); Connell
v Hayden, 83 AD2d 30, 443 NYS2d 383 (2d Dept 1981). Plaintiff, however, bears the burden of proving those facts which will
support the application of one of the rules tolling or barring the statute of limitations, Kasten v Blaustein, 214 AD2d 539, 625
NYS2d 44 (2d Dept 1995); Connell v Hayden, supra; see also Siegel v Wank, 183 AD2d 158, 589 NYS2d 934 (3d Dept 1992)
(continuous treatment); Ferrer v Methodist Hosp., 101 AD2d 806, 475 NYS2d 136 (2d Dept 1984) (continuous treatment);
Brush v Olivo, 81 AD2d 852, 438 NYS2d 857 (2d Dept 1981) (foreign object); Barrella v Richmond Memorial Hosp., 88 AD2d
379, 453 NYS2d 444 (2d Dept 1982) (continuous treatment).

IV. Disposition of Statute of Limitations Defense
As a general rule, the statute of limitations question will arise in a pre-answer motion to dismiss, CPLR 3211(a)(5), a post-
answer motion to dismiss the defense, CPLR 3211(b), or for summary judgment, CPLR 3212(c). Both CPLR 3211(c) and CPLR
3212(c) authorize the court to direct an immediate trial of any issue of fact arising on the motion “when appropriate for the
expeditious disposition of the controversy.” CPLR 2218 provides “that an issue of fact raised on a motion shall be separately
tried by the court or a referee. If the issue is triable of right by jury, the court shall give the parties an opportunity to demand
a jury trial of such issue,” see Baseball Office of Com'r v Marsh & McLennan, Inc., 295 AD2d 73, 742 NYS2d 40 (1st Dept
2002); Barrella v Richmond Memorial Hosp., 88 AD2d 379, 453 NYS2d 444 (2d Dept 1982). Although disposition of the
statute of limitations defense usually comes to an early stage of the action the decision to defer the question until the main trial
lies in the discretion of the trial court, see Mateo v Rish, 86 AD2d 736, 446 NYS2d 598 (3d Dept 1982).
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Lynch v Carlozzi, 284 AD2d 865, 727 NYS2d 504 (3d Dept 2001), holds that the determination of whether a person is entitled
to the CPLR 208 toll for insanity is for the court. The Lynch court determined that plaintiff was entitled to a hearing to determine
if he was under the disability of insanity as of the accrual of his cause of action, see also Smith v Kelley, 228 AD2d 831, 643
NYS2d 764 (3d Dept 1996); but see Siegel's Practice Review No. 126 (August, 2002) (discussing right to jury trial in analogous
circumstances).

As stated above in section I, B, 3 to this Introductory Statement, the statute of limitations is tolled until the end of the course of
continuous treatment by a professional. Where the exact nature of a plaintiff's continuing visits to a doctor's office presents a
question of fact upon which there is conflicting evidence, the issue of whether or not the continuous treatment doctrine may be
applied is a question of fact for the jury's resolution, Bartolo v Monaco, 202 AD2d 535, 609 NYS2d 275 (2d Dept 1994). The
following pattern charge is suggested in medical malpractice cases when the continuous treatment presents questions of fact:

Westlaw. © 2018 Unified Court System.
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Chapter 13. Professional Malpractice

§ 13:27.50. Accrual of medical malpractice action—Failure to diagnose cancer exception

References
Historically in New York, the accrual date for cases alleging misdiagnosis or failure to diagnose an illness has been the same
as the accrual date for all other medical malpractice claims, meaning that the statute of limitations begins to run two-and-a-half
years from the date of the act, omission of failure, or the last relevant treatment under the continuous treatment doctrine. Often
malpractice based on failure to diagnose is not discovered until well after the statute of limitations has expired. The unfairness of
this policy is readily apparent, yet the legislature failed to act for many years. Indeed, the discovery rule for medical malpractice
claims is followed in most other states. Finally, in 2018 Governor Cuomo signed a compromise bill, pursuant to which the
accrual date for a claim alleging failure to diagnose cancer or a malignant tumor, is the date upon which the patient discovers or

should have discovered the malpractice, but not later than seven years from the alleged malpractice. 1  The original bill would
have expanded the discovery rule to all failure to diagnose medical malpractice claims. The effective date of the new provision,
which is called Lavern's Law, is January 31, 2018.

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes
1 See CPLR 214-a "(b) where the action is based upon the alleged negligent failure to diagnose cancer or

a malignant tumor, whether by act or omission, the action may be commenced within two years and six
months of the later of either (i) when the person knows or reasonably should have known of such alleged
negligent act or omission and knows or reasonably should have known that such alleged negligent act or
omission has caused injury, provided, that such action shall be commenced no later than seven years from
such alleged negligent act or omission."
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§ 19:29. Statutes of limitations—Two and one half years for medical, dental or podiatric malpractice under CPLR 214-a

References
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Pursuant to N.Y. C.P.L.R. 214-a, the cause of action in a medical 1  malpractice case accrues upon commission of the act causing

the injury. When the injury results from the failure or omission to act, the cause of action accrues upon such failure or omission. 2

The action must be commenced within two and one half years from the time of the malpractice, despite the fact that other
personal injury actions have a three year statute of limitations under N.Y. C.P.L.R. 214(5), and regardless of when the plaintiff

discovers the injury. 3

The two and one half year period applies to those engaged in the practice of medicine, that is, those who give medical treatment.
The Court of Appeals has held that this can include nurses when they are involved in a medical treatment that bears a substantial
relationship to the rendition of medical services by a licensed physician, such as when a nurse fails to obtain a proper medical

history. 4  By the same token, not all acts of negligence by a physician are medical malpractice governed by the shorter N.Y.
C.P.L.R. 214-a statute of limitations. If the physician's negligence is ordinary negligence and not medical malpractice, the action

will be governed by the three year statute of limitations for personal injury actions under N.Y. C.P.L.R. 214(5). 5

The Court has also ruled that a claim of malpractice against a psychologist is not to be considered a "medical malpractice action"

for statute of limitations purposes. 5.10  Thus, a claim against a psychologist is governed by the three-year general malpractice
action rather than the two-and-one-half-year medical malpractice statute. The Court noted that in the field of mental health
services, there exists a diverse group of independent practitioners applying a variety of diagnostic and treatment methods. In
view of the analytical difficulty of separating medical from nonmedical services, the Court concluded that a psychologist's
services should not be characterized as "medical." Similarly, it has been held that an action against a chiropractor is governed
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by the three-year limitations period for nonmedical professionals set forth in CPLR § 214(6) rather than the 2½ year statute

of limitations for contained in § 214-a. 5.20

In Bazakos v. Lewis, 5.30  the Court of Appeals considered whether an injury caused by a physician chosen by a defendant's
insurer in the course of a personal injury litigation constituted simple negligence, or medical malpractice, subject to the shortened
statute of limitations. The threshold issue was whether a physician-patient relationship is established under these circumstances.
The Court held that the relationship could fairly be called a "limited physician-patient relationship," and that within the confines
of the limited relationship, a claim for malpractice could lie. Therefore, the shorter statute of limitations for malpractice claims
was applicable.

The computation of the medical malpractice statute of limitations, however, is subject to two tolling devices developed in
particular for medical malpractice claims—the doctrine of "continuous treatment" and the "foreign body" rule.

Continuous Treatment Doctrine. Under the doctrine of continuous treatment, the action accrues at the time of the malpractice,
but the time within which to commence the action is stayed for the length of time "when the course of treatment which includes

the wrongful acts or omissions has run continuously and is related to the same original condition or complaint." 6  Under this rule,

originally set forth in Borgia v. City of New York, 7  and now codified in N.Y. C.P.L.R. 214-a, the action must be commenced
within two and one half years from the date of last treatment. It is a narrow tolling doctrine in that caselaw has required that
there be an affirmative on-going treatment and that treatment must be for the same injury or illness that forms the basis of the

malpractice action. 8

Continuous treatment, for example, does not "include examinations undertaken at the request of the patient for the sole purpose

of ascertaining the state of the patient's condition." 9  Continuous treatment also does not include a patient's routine gynecological
examinations unrelated to any affirmative treatment program with respect to the insertion of an intrauterine device which later

results in a serious pelvic inflammatory disease. 10  Treatment, in other words, cannot be the lack thereof for purposes of the
doctrine.

The patient must see his or her physician continuously—affirmatively and in an on going manner—and those visits must be
for treatment of the injury that is the basis of suit. Thus, neither the continuing nature of a diagnosis without treatment is

sufficient, 11  nor is the mere continuity of a doctor-patient relationship without treatment for the particular injury constituting

the complaint. 12  The expiration of more than two and one half years between a patient's treatment visits to a physician is not,
per se, dispositive of an assertion that the treatment is not continuous and that the statute of limitations bars the claim. The
burden, however, is shifted to the patient to establish that the examinations in question constituted continuous treatment thereby

resulting in a toll of the limitations period. 13

The purpose of this rule is to "maintain the physician-patient relationship in the belief that the most efficacious medical care will

be obtained when the attending physician remains on the case from onset to cure." 14  The belief is that the treating physician

is in the best position to identify and correct the malpractice. 15  In Rizk v. Cohen, 16  the Court stated that the purpose of the
doctrine was to "ameliorate the harshness of a rule which ties accrual of malpractice action to the date of the offending act …,
thereby creating a dilemma for the patient, who must choose between silently accepting corrective treatment from the offending
physician, with the risk that his claim will be time-barred or promptly institute an action, with the risk that the physician-patient

relationship will be destroyed." 17

It is essential that an actual medical course of treatment is established with respect to the condition that gives rise to the

lawsuit. 18  More than a routine physician-patient relationship is required. "Routine examinations of a patient who appears to
be in good health or diagnostic examinations, even when conducted repeatedly over a period of time, are not a 'course of
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treatment.' " 19  While there is no treatment when a patient initiates a return visit merely to have a condition checked, there
may be continuous treatment when a return visit is instigated to complain about and seek treatment for a matter related to an

initial treatment. 20

What constitutes a course of treatment is not always easily recognized. Whether or not continuous treatment exists must focus,
however, on the patient, since it is the patient's dilemma in having to choose between continuing corrective treatment with the

doctor or instituting suit and threatening the relationship that forms the rationale for the tolling. 21  If the patient initiates contact
with the physician in order to seek or continue a treatment for a particular problem, the purpose for the tolling is served. If,
however, the patient is merely involved in a general routine physician-patient relationship and does not seek corrective treatment

for the problem, "there is no sound basis for applying the continuous treatment doctrine." 22  Also, if after an extended interval

of no treatment, the physician initiates a call to the patient, continuous treatment has not occurred. 23

An overly restrictive caselaw interpretation of continuous treatment is illustrated by the case Nykorchuck v. Henriques. 24  In
that case, plaintiff began seeing the defendant-gynecologist in 1974, for infertility problems determined to be secondary to
endometriosis. Defendant treated this condition for a number of years, which ultimately resulted in surgery in April, 1982. In
1979, during an office visit, plaintiff also brought to defendant's attention a lump in her right breast. After an examination the
doctor concluded that it was noncancerous, and that "we will have to keep an eye on it." Defendant, however, took no further
action with respect to the lump, although he continued to see plaintiff and treat her for the endometriosis. In April, 1982, lumps
in both breasts were noted during an examination by an unspecified hospital employee upon plaintiff's admission for surgery to
be performed by defendant. After this surgery, plaintiff visited defendant three times, the last time being September, 1983, for
adjustment of estrogen replacement medication. At no time did the doctor notice or do anything about the lumps which had been
apparent to a hospital employee in 1982. Renewals of plaintiff's prescription were phoned in during 1984, and finally in June,
1985, the patient scheduled an examination for December, 1985, because the mass in her right breast had become enlarged. An
examination took place in January, 1986, which resulted in an immediate referral to an oncologist who diagnosed the lump as
breast cancer. An action was commenced in December, 1987.

The majority view in Nykorchuck concluded that plaintiff failed to establish that a course of treatment was established in
connection with her breast condition. The majority concluded that the only course of treatment related to the endometriosis, and
no connection between her breast condition and that treatment was asserted. The majority held that the continuous treatment

doctrine did not apply, and the action was time-barred. 25  This result appears unduly harsh, given the fact that the defendant
was the plaintiff's on-going gynecologist and the one who conducted annual breast and pelvic examinations of the plaintiff.

"Continuous treatment" must also relate to the same patient. A genetic test performed on a father will not be deemed to be part
of the treatment of the mother during her pregnancy, even though the mother relied on the test results in choosing to continue her

pregnancy. 26  Thus, in Jorge v. New York City Health and Hospitals Corp., 27  plaintiff, who had a genetic trait for sickle cell
anemia, began receiving pre-natal care at a hospital operated by the defendant in January, 1985. Plaintiff arranged for the father
to be genetically tested for the trait at the same hospital. On January 16, 1985, the father's test results were erroneously read as
negative. The plaintiff asserted that had she known the true results she would have terminated the pregnancy, because of the
high probability that her child would be born with sickle cell anemia. She gave birth on August 30, 1985, and two weeks later
the infant was diagnosed with sickle cell anemia. On September 11, 1986, a medical malpractice action was commenced for the
expenses to be incurred for care of the infant during his lifetime. The Court of Appeals rejected plaintiff's contention that the
continuous treatment doctrine tolled the one year ninety day limitations period for commencing the action under Unconsolidated
Laws § 7401(2). The Court held that the doctrine applies only when the course of treatment, including the wrongful act or
omission, has run continuously and is related to the same or original condition. The alleged act of malpractice, misreading
the results of the father's genetic test, was deemed not to have been committed in relation to the ongoing obstetric care of the
plaintiff-mother.
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The plaintiff bears the burden of establishing the continuous relationship and the nature of the treatment, and if sufficient facts

are not shown, the court may grant the defendant's motion for summary judgment. In Ganess by Ganess v. City of New York, 28

the Court rejected the application of the doctrine in an action alleging the negligent delivery of the infant plaintiff resulting
in Erb's palsy, where the claim of continuous treatment involved the defendant-hospital's subsequent care of the Erb's palsy
condition. The assertions in the affidavit that the infant Ganess was brought to the hospital once a year, without setting forth
the dates of the visits or the treatment, were insufficient to establish continuous treatment.

The infant-plaintiff was born in 1973 in a New York City hospital with Erb's palsy. Shortly after the birth, the parents began to
visit that same hospital, where the condition was monitored by a different department and different doctors. When the infant
was three and one half years old, the parents were advised by the doctors treating the Erb's palsy that the injuries were likely
to be permanent. At this meeting the plaintiff's mother discussed with these doctors whether delivery by C-section might have
prevented the injury. On May 18, 1984, eleven years after the infant's birth, plaintiffs filed a notice of claim alleging negligence
on the part of the medical personnel involved in the 1973 delivery. Without even addressing the question of whether the treatment
by the second set of doctors could be imputed to the first group of doctors so as to toll the limitations period, the Ganess Court
held that plaintiffs did not even meet their burden of demonstrating a question of fact of any continuous treatment.

Continuous treatment, or a question of material fact thereof, has existed, in the following circumstances: when patient was

readmitted to hospital complaining of pain at the incision site of surgery that took place in the prior year; 29  when the patient three
years after reaching majority, and 44 months after last treatment, returned to the same physician who had previously treated the

same condition; 30  when a dentist continued the care of the patient's periodontal condition; 31  when there has been continuous

treatment of a psoriasis condition and continued negligent prescription of a drug; 32  when the physician continuously treated

the patient for chronic cystitis for nearly 30 years with intermittent interruptions of less than two years; 33  when the patient

allegedly saw her gynecologist for proper treatment and care for an intrauterine device; 34  when there has been an extensive

and prolonged treatment of post-surgical care for kidney removal and kidney stone prevention therapy; 35  when there was post-

surgery care 27 months after the surgery (question of fact); 36  and when plaintiff underwent a series of breast examinations over

a course of 19 months. 37  Treatment for pre-natal care is also deemed one continuous treatment and "should extend to the time

of birth and encompass the myriad and diverse procedures and tests appropriate to carrying a child to term and delivery." 38

If the continuous treatment doctrine applies, the running of the limitations period is not always timed from the last time the
patient actually saw the doctor. The Court of Appeals has held that "a patient remains under "continuous treatment or care' of
a physician between the time of the last visit and the next scheduled one where the latter's purpose is to administer ongoing

corrective efforts for the same or a related condition." 39  If there is no indication that the physician-patient relationship had
been terminated, and the last scheduled visit was within two and one half years of the commencement of the action, the action
is timely. Note, however, that a failure to make a timely return visit to seek corrective action could be viewed as a break in

the continuity of treatment which is essential to the application of the doctrine. 40  Similarly, the patient's failure to schedule a

return visit during the time in which one was contemplated, will constitute a break in the continuous treatment. 41

When plaintiff consults with various doctors, the question that often arises is whether a sufficient relationship exists between
the doctors, so that the continuous treatment of one can be imputed to another in order to toll the statute of limitations. In order
to impute the continuous treatment of one doctor to another, the law requires the existence of an agency relationship between

the physicians, or their constructive joint participation in the treatment of plaintiff. 42  Ordinarily, the discrete acts typically
performed by a radiologist or pathologist to whom the patient is referred by his or her treating physician are insufficient to
create an agency or joint treatment relationship with the treating physician.

In McDermott v. Torre 43  the issue of the malpractice of an independent laboratory in 1974 in erroneously declaring a specimen
sent by plaintiff's doctor for examination as benign was examined. Plaintiff continued to be treated by her physician over the next
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four years based on the erroneous biopsy results of the laboratory. Ultimately, she developed a malignant melanoma and brought
suit against the doctor and laboratory. The suit against the laboratory was commenced beyond the limitations period. The Court
held that the continuous treatment provided by plaintiff's treating physician could not be attributed to the laboratory, so as to
render the action timely as to the laboratory, because there was no constructive joint participation by the defendants in plaintiff's

treatment and the laboratory was not the agent of the doctor. 44  The laboratory's act was a single and discrete act and there was

no continuing relationship with the patient or the patient's physician. Likewise, in Meath v. Mishrick, 45  the Court held that an
attending physician's continuous treatment should not be imputed to a hospital pathologist, despite the fact that both worked in

the same hospital, where no agency or other joint relationship existed between the two with respect to plaintiff's treatment. 46

Discrete referrals to a specialist also will not suffice, absent joint treatment or consultations regarding the patient's condition. In

Swartz v. Karlan, 47  the patient's primary care physician referred the patient to a neurologist. Because there was no professional
relationship between the physicians other than referrals, and no consultation with the neurologist other than one telephone
call to verify the dosage of a medication, the subsequent treatment by the primary care physician could not be imputed to the

neurologist for statute of limitations purposes. 48

Cox v. Kingsboro Medical Group 49  applied the principles of McDermott and Meath in the context of whether a plaintiff may
impute the continuous treatment of one physician to another based upon a frequent practice of referrals between the physicians
and their membership in the same managed care health plan. The Court held that such a relationship was insufficient to permit
attributing the continuous treatment of one doctor to another. In Cox, the plaintiff had a history of varicose veins and was a
patient of the defendant Kingsboro, his primary care physicians. In the course of treatment, the defendant Kingsboro referred
the plaintiff to the defendant Brookdale Surgical Associates (Brookdale) for diagnostic testing. Brookdale's surgeons were
vascular specialists. Plaintiff conceded that the Brookdale surgeons were independent doctors, but argued that a significant
relationship existed between the two because both were members of the same managed care program, and defendant Kingsboro
routinely referred its primary care patients to the Brookdale specialists for certain tests. Furthermore, the Brookdale surgeon
who treated the plaintiff had promised to send a report to defendant Kingsboro recommending certain follow-up work. On
a motion for summary judgment, the majority concluded that these allegations were insufficient to warrant imputing to the
surgeon at Brookdale subsequent continuous treatment of the primary care doctors at Kingsboro, who relied on the test results

of Brookdale. 50

When, however, the decedent's health insurance contract required that the decedent utilize the services of a comprehensive
medical clinic, subsequent visits by the decedent to the medical clinic for treatment of his cancer were imputed to the individual
physicians who had earlier treated the decedent at the same clinic. This was the case notwithstanding the fact that the subsequent

physicians were different physicians associated with the clinic. 51  In such a case there is constructive joint treatment because

the decedent was a patient of the entire medical clinic, and not of any individual physician. 52

The derivative claim of a spouse of a patient for loss of services and consortium is also tolled by the continuous treatment
doctrine. Normally, when a plaintiff can assert a tolling provision, such as infancy, that tolling does not, however, run to a
separate party, such as a parent, who has a separate derivative claim for loss of services and payment of medical expenses

incurred. This is because the parent is not disabled from bringing suit within the normally prescribed period. 53  When a spouse
or parent brings a derivative claim in a case in which the patient-plaintiff can assert the continuous treatment doctrine, the Second

Department, in Cappelluti v. Sckolnick, 54  has held that this general rule should not be applied where a continuous course of
treatment tolls the statute of limitations. The Court concluded that the reason for the toll—that the patient should, if he or she
chooses, continue to seek corrective treatment from the physician without fear of threatening the physician-patient relationship
—applies with equal force to derivative claims. The same injurious impact on the patient's treatment would result if derivative
claims were required to be brought during the course of treatment and within two and one half years of the malpractice.



§ 19:29.Statutes of limitations—Two and one half years for..., 16 N.Y.Prac., New...

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 6

"Foreign object" rule. An exception to the rule that an action must be commenced within two and one half years of the
malpractice exists when the action is based upon the discovery of a foreign object in the body of the patient. In such a case, the

action must be commenced, at the latest, within one year of the date of actual or constructive discovery, whichever is earlier. 55

"For purposes of this statutory exception to the two-and-a-half year period of limitations, the term "foreign object' [does] not

include a chemical compound, fixation device or prosthetic aid or device." 56

The foreign object discovery rule of N.Y. C.P.L.R. 214-a is a codification of Flanagan v. Mount Eden General Hospital, 57

which sets forth the scope and limits of the rule. Caselaw has held that the statutory codification of the Flanagan rule in N.Y.

C.P.L.R. 214-a does not permit judicial broadening of the tolling provision and limited discovery rule. 58  In Flanagan, the
Court of Appeals drew a distinction between cases involving negligent medical treatment and those involving malpractice of
a physician or hospital in which an unintended foreign object is mistakenly left in the body of the patient. The Court held that
allowing the discovery rule in the latter group of cases does not violate the rule against stale litigation, and does not promote
frivolous cases because, "[i]n the latter no claim can be made that the patient's action may be feigned or frivolous. In addition

there is no possible causal break between the negligence of the doctor or hospital and the patient's injury." 59  Such a case speaks
for itself in terms of proving the malpractice, despite the passage of time.

Whether an object that remains in a patient is a "foreign object" within the meaning of Flanagan and N.Y. C.P.L.R. 214-a
depends upon its nature and function. Surgical clamps, scalpels and sponges, for example, are obviously placed in a patient's
body to serve a temporary medical function during surgery, and are intended to be removed upon completion of the procedure.
They have no purpose other than use during surgery. "Clearly, when such an item is left behind, no assessment of the medical

professional's expert judgment or discretion in failing to remove them is necessary to establish negligence." 60  Items such as
these, when left in a patient, fall within the foreign object discovery rule of N.Y. C.P.L.R. 214-a. On the other hand, objects that
are placed in a patient with the intention that they remain there to serve a continuing treatment function are deemed to be fixation

devices and are excluded by the foreign object rule. This is true even if the fixation device is implanted in the wrong place. 61

In LaBarbera v. New York Eye & Ear Infirmary, 61.50  a doctor unintentionally left a nasal stent in the plaintiff's nose when
he removed the packing material ten days after nasal reconstruction surgery. The Court ruled that the stent did not fall within
the “foreign object” category, since it was originally left in the patient's body with a continuing treatment objective. Although
the stent was only meant to be in place for a short period of time, the key consideration was that it was initially placed in the
patient's nose as part of his treatment. Thus, the stent was an “object” but it was not “foreign” and not “left behind” in any
medical or legal sense.

In Walton v. Strong, 61.60  the Court of Appeals considered whether a fragment from a catheter that was placed in the heart of
a three-year-old patient during surgery was a foreign object for purposes of the discovery rule of § 214-a. The catheter had
been intentionally left in the patient's heart at the time of surgery. Three days later defendants attempted to remove the catheter,
however, a note in the patient's chart indicated that a piece of the catheter possibly broke off and remained in the patient's heart
as it was being removed. More than 20 years later, the catheter fragment was discovered during a procedure to replace the
battery in the patient's pacemaker. The patient brought a medical malpractice action against the hospital and physicians alleging
that the catheter fragment left in his heart had caused him to suffer a stroke and transient ischemic attacks. Defendants moved
to dismiss, arguing that the "foreign object" exception to the statute of limitations did not apply.

The Court of Appeals disagreed, holding that the catheter fragment was a "foreign object" within the meaning of the exception.
The Court distinguished its ruling from its decision in La Barbera on the grounds that the stent in that case was not a foreign
object because it had a post-surgical purpose. In contrast, the catheter inserted in the plaintiff's body in Walton was not part of
the surgical procedure; the catheter was left in the patient's body for three days after the surgery to monitor the patient, rather
than to aid with healing. Also, in contrast to a fixation device, the catheter fragment served no purpose. Because the catheter
was not a fixation device, it was not expressly excluded from the foreign object exception of § 214-a. The Court noted that,
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although every fixation device is intentionally placed in a patient for the purpose of continuing treatment, everything that is
intentionally placed in the patient's body is not necessarily a fixation device.

A malpractice action may still lie in the case of an intentionally implanted device, if the device was implanted imprudently or in
a negligent fashion. However, because the object was intended to be implanted and because the claim requires the finder of fact
to determine whether the physician's judgment or skill was consistent with then existing professional standards of care, such a

case lies outside the foreign object discovery rule and must be brought within the normal time limit. 62

An object initially deliberately inserted as a fixation device does not, for purposes of the statute of limitations, change its

character and become an unintended foreign object. In Rodriguez v. Manhattan Medical Group, P.C., 63  the Court of Appeals
refused to extend the Flanagan rule to cover such a case. It held, with respect to the insertion of an intrauterine device (IUD), that
"it was originally placed in [plaintiff's] body deliberately as a contraceptive device with a specific medical purpose," and did

not become a foreign object fixation device when the defendants, retained to remove the device, failed to do so. 64  The Court
held that this was a malpractice case involving misdiagnosis and, as such, could not be classified as a foreign object claim. The
Court said: "Indeed, the gist of plaintiff's claim, i.e., negligent failure to detect the continued presence of a previously inserted
device, is most logically classified as one involving misdiagnosis—a category for which the benefits of the "foreign object'

discovery rule have routinely been denied." 65

Again, the distinguishing feature of a foreign object case is that in actions involving these objects left behind—such as sponges
or surgical clamps placed in the body which serve a discrete and temporary surgical function—there is no need for expert
evidence to determine negligence. The lapse of time does not prejudice the defendant with respect to the proof necessary in the

case. Thus, a "foreign object" does not include a fragment of a broken tooth that the physician failed to remove, 66  or a virus

in a supply of blood that the patient received. 67

Accrual of Medical Malpractice Claim for Failure to Diagnose Cancer or a Malignant Tumor.

Historically, in New York, the accrual date for cases alleging misdiagnosis or failure to diagnose an illness was the same as
the accrual date for all other medical malpractice claims, meaning that the statute of limitations began to run two-and-a-half
years from the date of the act, omission or failure, or the last relevant treatment under the continuous treatment doctrine. Often
malpractice based on failure to diagnose is not discovered until well after the statute of limitations has expired. The unfairness of
this policy is readily apparent, yet the legislature failed to act for many years. Indeed, the discovery rule for medical malpractice
claims is followed in most other states. Finally, in 2018 Governor Cuomo signed a compromise bill, pursuant to which the
accrual date for a claim alleging failure to diagnose cancer or a malignant tumor, is the date upon which the patient discovers

or should have discovered the malpractice, but not later than seven years from the alleged malpractice. 67.10  The original bill
would have expanded the discovery rule to all failure to diagnose medical malpractice claims. The effective date of the new
provision, which is called Lavern's Law, is January 31, 2018.

Accrual of Medical Malpractice Claim For Pre-Natal Negligence. In LaBello v. Albany Medical Center Hosp., 68  the Court
of Appeals was faced with the issue of when a cause of action accrued in favor of a child who sustained pre-natal injuries as a
result of defendant's negligence. Did the cause of action accrue when the negligent act or omission occurred as N.Y. C.P.L.R.
214-a requires, or upon the birth of the child?

The Court held "that the infant-plaintiff's medical malpractice cause of action, premised on alleged injurious acts or omissions
occurring prior to birth, accrues on the earliest date the injured plaintiff could juridically assert the claim and sue for relief, that

is, usually the date of being born alive." 69  While generally the injury is the last event necessary to entitle a person to assert
a claim, in the case of injury to a fetus, the live birth of the fetus is the last event necessary for accrual of the cause of action,
because in New York only a person born alive can assert a claim or have one asserted on his or her behalf. The infant's claim
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was therefore timely, because applying the maximum 10 year toll of N.Y. C.P.L.R. 208 70  for medical malpractice claims of
an infant, the action was brought within 10 years of birth.

With respect to the language of N.Y. C.P.L.R. 214-a, determining accrual as of the time of the malpractice, the Court responded
that the statute simply did not contemplate the circumstances in LaBello. "This case presents one of those interstices between
statutory and common-law precedential lines of authority. To be sure, N.Y. C.P.L.R. 214-a states the accrual-upon-act-or-
omission rule and admits of only two exceptions—continuous treatment and foreign object (N.Y. C.P.L.R. 214-a). We do not, by

our ruling today, create a new exception." 71  The Court went on to explain that the language of N.Y. C.P.L.R. 214-a necessarily
presumed a juridical capacity to sue, and the Court was merely performing the necessary task of filling the gap by traditional
means of statutory interpretation and common law development and application.

The Court in La Bello did not address the question of when a wrongful birth cause of action accrues. Unlike the situation in
LaBello, in which the plaintiff was the infant who had been injured in utero, in a wrongful birth case the infant has no cause
of action; the proper plaintiffs are the parents of the injured child, who may recover only for the past and future extraordinary

financial obligations relating to the care of the child during his or her minority. 71.10  The holding in La Bello hinged on the
principal that an infant has no right of action unless in is born alive. In contrast, in a wrongful life action, the cause of action
belongs to the parents who are capable of bringing suit at all relevant times.

In B.F. v. Reproductive Medicine Assoc. of New York, 71.20  the parents of an impaired child brought a wrongful life action against
a physician and his medical group alleging that they failed to perform adequate genetic screening of an egg donor for an in
vitro fertilization, which resulted in the birth of their son with a chromosomal abnormality know as "Fragile X." The defendants
argued that the plaintiffs' claim for wrongful life accrued upon their last treatment of the mother, which would have made the
plaintiff's claim untimely. The plaintiff's argued that the cause of action accrued upon the birth of the child. The plaintiffs relied
heavily on the holding in LaBello, however, the court agreed with the defendants, that LaBello was not controlling, because
the plaintiff's were the parents, rather than the child. Nevertheless, the court ruled that the cause of action for wrongful birth
accrued upon the birth of the impaired child, which rendered the plaintiff's action timely. The court reasoned that the parents
would not be subject to the increased financial obligations of raising an impaired child unless the child was actually born alive.
The court noted that "[w]ithout legally cognizable damages, there is no right to relief, and 'the Statute of Limitations cannot
run until there is a legal right to relief.’”

The Court of Appeals affirmed the ruling of the First Department, agreeing that the statute of limitations for a cause of action
for "extraordinary expenses" begins to run on the date of the child's birth, when extraordinary expenses begin to be incurred by

the parents. 71.30  The Court observed that this date appropriately balances the competing statute of limitations policy concerns
by giving the parents a reasonable opportunity to bring suit while limiting claims so as to provide certainty and predictability
to medical professionals.

Application of N.Y. C.P.L.R. 213(2) Six Year Statute of Limitations for Breach of Contract. A plaintiff may not invoke the six

year statute of limitations for claims sounding in breach of contract 72  in a medical malpractice action based on negligent acts

or omissions to act. 73  The six year statute of limitations is available only when the physician or other medical care provider

has guaranteed a certain result or promised a certain treatment. 74  Damages in a contract claim are, of course, more limited and

will exclude general damages for pain and suffering, and include damages for expenditures and loss of benefit of the bargain. 75

Applicable Statute of Limitations in Actions Based on Fraud. A physician who intentionally and affirmatively conceals his
or her malpractice from the patient and causes the patient to lose a chance for corrective treatment is liable to the patient in

fraud. 76  The statute of limitations for fraud is the longer of six years from the commission of the fraud, or two years from its

discovery. 77  As a result of the fraudulent concealment of the malpractice, the physician is also estopped from asserting the two
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and a half year medical malpractice statute of limitations. 78  The plaintiff must act with diligence, however, and commence

the malpractice action within a reasonable amount of time after its discovery, subject to a defense of laches. 79  This estoppel

doctrine applies as well to other defendants and is discussed in detail supra. 80

N.Y. C.P.L.R. 208 Infancy Toll in a Medical Malpractice Claim. The N.Y. C.P.L.R. 208 infancy toll is discussed supra. 81  In
a medical malpractice claim, the maximum toll under N.Y. C.P.L.R. 208 for an infant is ten years from the time of the act or

omission constituting the malpractice. If the continuous treatment doctrine also applies the two tolls run concurrently. 82  The
infancy toll is not tacked on to the end of the continuous treatment so as to enlarge the 10 year toll.

The tolling provision of CPLR 208 also applies to people who are suffering from the disability of "insanity." For the purposes
of this provision individuals are considered "insane" if they are unable to function in society and are unable to protect their
legal rights. For example, under this definition, a person who is in a coma is considered "insane" and is entitled to the benefit

of the tolling provision of the statute. 83

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes
1 Use of the term "medical" malpractice includes dental and podiatric malpractice actions unless specifically

indicated otherwise.
2 See, e.g., Neumann v. Nassau County Medical Center, 210 A.D.2d 301, 619 N.Y.S.2d 721 (2d Dep't 1994).
3 Rockefeller v. Moront, 81 N.Y.2d 560, 601 N.Y.S.2d 86, 618 N.E.2d 119 (1993).

N.Y. C.P.L.R. 214-c and its discovery rule for injury caused by a harmful substance expressly does not apply
to medical malpractice actions. N.Y. C.P.L.R. 214-c(5).
See also Liberatore v. Greuner, 55 Misc. 3d 361, 44 N.Y.S.3d 869 (Sup. Ct., New York County 2016) (Patient
brought action against doctor, alleging medical malpractice, conversion, and fraud. The court ruled that
the patient's addiction to prescription pain killers, which was allegedly supplied by the doctor not to treat
injuries, but for financial gain, did not amount to insanity within the meaning of the tolling provision, where
another court found the patient competent to testify during the period for which she claimed the toll.).

4 Bleiler v. Bodnar, 65 N.Y.2d 65, 489 N.Y.S.2d 885, 479 N.E.2d 230 (1985).
Wahler v. Lockport Physical Therapy, 275 A.D.2d 906, 713 N.Y.S.2d 405 (4th Dept. 2000) (Plaintiff alleged
that on June 16, 1994, while receiving treatment, the physical therapist failed to insure that the chair in which
plaintiff was seated while using a wall-mounted pulley device was adequately secured or positioned. Plaintiff
fell backward in the chair and sustained injuries. The court found that the 2½ year statute of limitations
period for medical malpractice actions applied to an action against a physical therapist.).

5 Bleiler v. Bodnar, 65 N.Y.2d 65, 489 N.Y.S.2d 885, 479 N.E.2d 230 (1985). The Court of Appeals in Bleiler
explained that the gravamen of a medical malpractice claim is that the conduct constitutes medical treatment.
See also Weiner v. Lenox Hill Hospital, 88 N.Y.2d 784, 650 N.Y.S.2d 629, 673 N.E.2d 914 (1996); Scott v.
Uljanov, 74 N.Y.2d 673, 543 N.Y.S.2d 369, 541 N.E.2d 398 (1989); Payette v. Rockefeller University, 220
A.D.2d 69, 643 N.Y.S.2d 79 (1st Dep't 1996) (another relevant factor is the existence of a physician-patient
relationship; the need for expert testimony does not, however, require the court to conclude that the action
is for medical malpractice). In Payette, plaintiff's suit alleging negligence in defendant's design and control
of a diet study was not a medical malpractice action, even though physicians participated in the program,
the study involved injections of iodine and plaintiff suffered physical harm as a result.
For a more extended discussion of the distinction between medical malpractice and negligence see § 13:2
supra.
Candelario v. Tepperman, N.Y.L.J., Aug. 1, 2000, p. 23, col. 6 (Sup.Ct., Bronx County 2000) (Plaintiff
contracted Hepatitis C as a result of handling her mother's bodily fluids after her mother was released from
the hospital into her care. Plaintiff alleged that she was not warned or advised of the contagious nature of
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her mother's illness, or that precautions should be employed to prevent her from being infected with the
disease. The court ruled that the statute of limitations for medical malpractice was not applicable because
plaintiff's claim sounded in negligence.).

5.10 Karasek v. LaJoie, 92 N.Y.2d 171, 677 N.Y.S.2d 265, 699 N.E.2d 889 (1998) (Psychologist misdiagnosed
plaintiff as suffering from multiple personality disorder. Action was commenced more than two-and-one-
half but less than three years after the last date of treatment.).

5.20 Perez v. Fitzgerald, 115 A.D.3d 177, 981 N.Y.S.2d 5 (1st Dep't 2014), leave to appeal dismissed, 2014 WL
1813710 (N.Y. 2014) (Jury found chiropractor had departed from accepted chiropractic practices by failing
to refer plaintiff for a second MRI, which would have revealed her spinal tumor. The court ruled that the
claim was governed by the three year statute of limitations rather than the shorter limitations period of 214-
a. The court noted that defendant's services were not provided at the direction or request of a physician
who was providing medical treatment to the plaintiff. Rather defendant's treatment was separate and apart
from any other treatment. Accordingly, defendant was not entitled to invoke the shorter limitations period.);
Andrews v. Renaissance Chiropractic, P.C., 128 A.D.3d 1517, 8 N.Y.S.3d 835 (4th Dep't 2015) (Patient
brought action for chiropractic malpractice against chiropractor and clinic for injuries allegedly sustained
during manipulation of her neck. The court ruled that the three-year statute of limitations applied, since
patient was not referred to the chiropractor by a licensed physician, and the treatment was not an integral part
of the process of rendering medical treatment to a patient or substantially related to any medical treatment
provided by a physician.).

5.30 Bazakos v. Lewis, 13.60 12 N.Y.3d 631, 883 N.Y.S.2d 785, 911 N.E.2d 847 (2009). See §§ 13:2 and 13:4
for additional discussion of this case.

6 McDermott v. Torre, 56 N.Y.2d 399, 405, 452 N.Y.S.2d 351, 353, 437 N.E.2d 1108, 1110 (1982), quoting
Borgia v. City of New York, 12 N.Y.2d 151, 237 N.Y.S.2d 319, 187 N.E.2d 777 (1962). The continuous
treatment doctrine in N.Y. C.P.L.R. 214-a is a codification of the rule originally set forth in Borgia.
See § 13:26 of pocket part for additional discussion and cases about continuous treatment doctrine.

7 Borgia, 237 N.Y.S.2d 319.
8 Massie v. Crawford, 78 N.Y.2d 516, 577 N.Y.S.2d 223, 583 N.E.2d 935 (1991).
9 N.Y. C.P.L.R. 214-a. See also McDermott, 452 N.Y.S.2d 351 (return visit to have condition checked not

sufficient); Davis v. City of New York, 38 N.Y.2d 257, 379 N.Y.S.2d 721, 342 N.E.2d 516 (1975)(telephone
and mail contacts with a medical center are not medical services for purposes of continuous treatment
doctrine); Borgia, 237 N.Y.S.2d 319 (routine or intermittent physical examinations are not continuous
treatment); Kral v. County of Westchester, 101 A.D.2d 880, 476 N.Y.S.2d 353 (2d Dep't 1984)(patient's own
request for a consultation and X-ray exam does not constitute continuous treatment by the defendant).

10 Massie, 577 N.Y.S.2d at 225.
11 Rizk v. Cohen, 73 N.Y.2d 98, 538 N.Y.S.2d 229, 535 N.E.2d 282 (1989) (where the misdiagnosis continued

but patient fails to seek treatment for over three years, there is no sound reason to apply the continuous
treatment doctrine merely because the defendant doctor initiated a contact with the patient three years later);
McDermott, 452 N.Y.S.2d 351; Fox v. Glens Falls Hospital, 129 A.D.2d 955, 515 N.Y.S.2d 118 (3d Dep't
1987) (continuing misdiagnosis is not continuing treatment); Parrott v. Rand, 126 A.D.2d 621, 511 N.Y.S.2d
57 (2d Dep't 1987) (continued use of medication, absent contact with physician, is insufficient basis to invoke
doctrine); Modzelewski v. Kingsbrook Jewish Medical Center, 120 A.D.2d 498, 501 N.Y.S.2d 699 (2d Dep't
1986) (continued misdiagnosis by pathologist absent a continuous relationship with him is insufficient);
DePeralta v. Presbyterian Hospital, 121 A.D.2d 346, 503 N.Y.S.2d 788 (1st Dep't 1986) (doctor's written
response to plaintiff's letter complaining about lack of postsurgery progress was not treatment); Bikowicz
v. Nedco Pharmacy, 114 A.D.2d 708, 494 N.Y.S.2d 541 (3d Dep't 1985) (continuous treatment doctrine
inapplicable to patient's own decision to continue use of a drug prescribed by her physician despite lack of
continued treatment with physician).

12 Gordon v. Magun, 83 N.Y.2d 881, 612 N.Y.S.2d 373, 634 N.E.2d 974 (1994) (doctrine not applicable
when two visits were for unrelated purposes and no future contact was expected); Rizk, 538 N.Y.S.2d
229; Charalambakis v. City of New York, 46 N.Y.2d 785, 413 N.Y.S.2d 912, 386 N.E.2d 823 (1978) (no
continuous treatment when later hospital visits were unrelated to original treatment); Borgia, 237 N.Y.S.2d
319; Delaney v. Muscillo, 138 A.D.2d 258, 525 N.Y.S.2d 221 (1st Dep't 1988), app. dism'd, 73 N.Y.2d
852, 537 N.Y.S.2d 497, 534 N.E.2d 336 (1988) (continuous treatment doctrine does not apply because
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plaintiff's consultations with the defendant were for routine obstetric care, not for treatment of RH factor
condition); Landau v. Salzman, 129 A.D.2d 774, 514 N.Y.S.2d 767 (2d Dep't 1987) (routine dental visits are
not continuous treatment); Starbo v. Ruddy, 66 A.D.2d 950, 411 N.Y.S.2d 707 (3d Dep't 1978)(preparation
of discharge summary is not within the meaning of continuous treatment).

13 Massie, 577 N.Y.S.2d 223; Curcio v. Ippolito, 63 N.Y.2d 967, 483 N.Y.S.2d 989, 473 N.E.2d 239 (1984);
Schroeter v. Paley, 203 A.D.2d 551, 611 N.Y.S.2d 204 (2d Dep't 1994). Compare Barrella v. Richmond
Memorial Hospital, 88 A.D.2d 379, 453 N.Y.S.2d 444 (2d Dep't 1982) (when plaintiff sought treatment three
years after brain operation, this was considered to be resumption of treatment, not continuous treatment)
with Lomber v. Farrow, 91 A.D.2d 725, 457 N.Y.S.2d 638 (3d Dep't 1982) (continuous treatment doctrine
applied when three years after reaching majority and 44 months after last treatment, the patient consulted
again with the physician who had previously treated the same condition). See also DeJurenev v. A.H. Robins
Co., 114 A.D.2d 333, 494 N.Y.S.2d 321 (1st Dep't 1985) (no continuous treatment when last visit was four
years prior to removal of IUD); Bennin v. Ramapo General Hospital, 72 A.D.2d 736, 421 N.Y.S.2d 243 (2d
Dep't 1979) (four year interval between treatment rendered doctrine inapplicable); Dobbins v. Clifford, 39
A.D.2d 1, 330 N.Y.S.2d 743 (4th Dep't 1972) (three year interval too long).

14 Ganess by Ganess v. City of New York, 85 N.Y.2d 733, 735, 628 N.Y.S.2d 242, 243, 651 N.E.2d 1261,
1262 (1995).

15 McDermott, 452 N.Y.S.3d 351.
16 Rizk, 538 N.Y.S.2d 229.
17 Rizk v. Cohen, 73 N.Y.2d 98, 538 N.Y.S.2d 229, 232, 535 N.E.2d 282 (1989).
18 Ganess by Ganess, 628 N.Y.S.2d at 243.
19 Massie, 577 N.Y.S.2d at 225.
20 McDermott, 452 N.Y.S.2d 351.
21 Rizk, 538 N.Y.S.2d at 232.
22 Rizk v. Cohen, 73 N.Y.2d 98, 538 N.Y.S.2d 229, 232, 535 N.E.2d 282 (1989).
23 Rizk v. Cohen, 73 N.Y.2d 98, 538 N.Y.S.2d 229, 232, 535 N.E.2d 282 (1989).
24 Nykorchuck v. Henriques, 78 N.Y.2d 255, 573 N.Y.S.2d 434, 577 N.E.2d 1026 (1991).
25 Nykorchuck v. Henriques, 78 N.Y.2d 255, 259, 573 N.Y.S.2d 434, 436–437, 577 N.E.2d 1026 (1991). But

see Hill v. Manhattan West Medical Group, N.Y.L.J. May 9, 1996, p. 31, col.3 (Sup.Ct., N.Y. County)(the
court held that the defendant's continuous failure to establish a course of treatment could toll the statute of
limitations when the facts showed that decedent had been a patient of the medical group for 25 years and
during the 14 years after decedent turned 50, the medical group continuously failed to screen decedent for
colon cancer despite the American Cancer Society's recommendations to perform proctosigmoidoscopies
on males after the age of 50 once every 3 to 5 years). This case appears contrary to the logic of Nykorchuck,
573 N.Y.S.2d 434.

26 Jorge v. New York City Health and Hosp. Corp., 79 N.Y.2d 905, 581 N.Y.S.2d 654, 590 N.E.2d 239 (1992).
27 Jorge v. New York City Health and Hosp. Corp., 79 N.Y.2d 905, 581 N.Y.S.2d 654, 590 N.E.2d 239 (1992).
28 Ganess by Ganess v. City of New York, 85 N.Y.2d 733, 628 N.Y.S.2d 242, 651 N.E.2d 1261 (1995).
29 Wolff v. State of New York, 137 A.D.2d 684, 525 N.Y.S.2d 48 (2d Dep't 1988) (90 day filing requirement

under Court of Claims Act therefore extended due to continuous treatment doctrine).
30 Lomber v. Farrow, 91 A.D.2d 725, 457 N.Y.S.2d 638 (3d Dep't 1982).
31 Chodos v. Flanzer, 90 A.D.2d 838, 456 N.Y.S.2d 80 (2d Dep't 1982). See also Yelin v. American Dental

Center, 184 A.D.2d 693, 585 N.Y.S.2d 95 (2d Dep't 1992) (continuous dental care).
32 Gordon v. Magun, 83 N.Y.2d 881, 612 N.Y.S.2d 373, 634 N.E.2d 974 (1994).
33 Djordjevic v. Wickham, 200 A.D.2d 421, 606 N.Y.S.2d 219 (1st Dep't 1994).
34 Wojnarowski v. Cherry, 184 A.D.2d 353, 584 N.Y.S.2d 836 (1st Dep't 1992).
35 Winant v. Freund, 162 A.D.2d 681, 557 N.Y.S.2d 396 (2d Dep't 1990).
36 Siegel v. Wank, 183 A.D.2d 158, 589 N.Y.S.2d 934 (3d Dep't 1992).
37 Garcia-Anano v. Guttman Breast Diagnostic Institute, Inc., 188 A.D.2d 262, 590 N.Y.S.2d 453 (1st Dep't

1992). But see Washington v. Elahi, 192 A.D.2d 704, 597 N.Y.S.2d 110 (2d Dep't 1993) (isolated breast
examination without course of treatment will not render doctrine applicable).
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38 Branigan v. DeBrovner, 197 A.D.2d 270, 612 N.Y.S.2d 119, 121–122 (1st Dep't 1994). But see Holmes v.
Weissman, 217 A.D.2d 924, 629 N.Y.S.2d 891 (4th Dep't 1995)(Plaintiff commenced a medical malpractice
action against her obstetrician alleging negligent failure to diagnose a malignant breast tumor during prenatal
care and treatment. Conflicting evidence was presented as to whether defendant examined her breasts on an
initial visit; however, it was undisputed that he didn't examine her breasts on subsequent prenatal visits. The
court held that absent evidence that breast examinations were an integral part of pre-natal care and treatment,
there was no basis for the application of the continuous treatment doctrine).

39 Richardson v. Orentreich, 64 N.Y.2d 896, 899, 487 N.Y.S.2d 731, 732, 477 N.E.2d 210, 211 (1985). See
also Waite v. Abraham, 104 A.D.2d 97, 483 N.Y.S.2d 124 (3d Dep't 1984).

40 Coyne v. Besser, 165 A.D.2d 857, 560 N.Y.S.2d 322 (2d Dep't 1990), app. den., 77 N.Y.2d 808, 570 N.Y.S.2d
489, 573 N.E.2d 577 (1991). See also Bellmund v. Beth Israel Hosp., 131 A.D.2d 796, 517 N.Y.S.2d 161
(2d Dep't 1987).

41 Bellmund, 517 N.Y.S.2d 161.
42 Meath v. Mishrick, 68 N.Y.2d 992, 510 N.Y.S.2d 560, 503 N.E.2d 115 (1986); McDermott v. Torre, 56

N.Y.2d 399, 452 N.Y.S.2d 351, 437 N.E.2d 1108 (1982).
43 McDermott, 452 N.Y.S.2d 351.
44 McDermott v. Torre, 56 N.Y.2d 399, 405, 452 N.Y.S.2d 351, 437 N.E.2d 1108, 1110 (1982). See also Pierre-

Louis v. Hwa, 182 A.D.2d 55, 587 N.Y.S.2d 17 (2d Dep't 1992) (no relevant relationship between subsequent
physicians employed by hospital and former physicians); Evra v. Hillcrest General Hospital, 111 A.D.2d
740, 490 N.Y.S.2d 234 (2d Dep't 1985) (radiologist not in continuous relationship with patient or patient's
physician); Yanello v. Radiological Health Service, 110 A.D.2d 834, 488 N.Y.S.2d 83 (2d Dep't 1985)
(independent laboratory not agent of physician).

45 Meath, 510 N.Y.S.2d 560.
46 The Meath court expressly disavowed any contrary suggestions from the decision in Fonda v. Paulsen, 46

A.D.2d 540, 363 N.Y.S.2d 841 (3d Dep't 1975). See also Colonresto v. Good Samaritan Hospital, 128 A.D.2d
825, 513 N.Y.S.2d 748 (2d Dep't 1987) (there must be proof of a professional relationship or consultations
between the defendants).

47 Swartz v. Karlan, 107 A.D.2d 801, 484 N.Y.S.2d 635 (2d Dep't 1985).
48 Swartz v. Karlan, 107 A.D.2d 801, 484 N.Y.S.2d 635 (2d Dep't 1985).
49 Cox v. Kingsboro Medical Group, 88 N.Y.2d 904, 646 N.Y.S.2d 659, 669 N.E.2d 817 (1996). See also

Bedeau v. Santi, 221 A.D.2d 396, 633 N.Y.S.2d 533 (2d Dep't 1995) (podiatric malpractice).
50 Cox, 646 N.Y.S.2d 659.
51 Kearney v. GVGHA, 125 Misc.2d 716, 480 N.Y.S.2d 435 (Sup.Ct., Monroe County, 1984), aff'd, 115 A.D.2d

960, 497 N.Y.S.2d 1010 (4th Dep't 1985).
52 Cf. Ruane v. Cooper, 127 A.D.2d 524, 512 N.Y.S.2d 38 (1st Dep't 1987) (result would have been different

if plaintiff had been a patient of the entire medical group).
53 See Wenthen v. Metropolitan Transp. Auth., 95 A.D.2d 852, 853, 464 N.Y.S.2d 212, 214 (2d Dep't 1983).
54 Cappelluti v. Sckolnick, 207 A.D.2d 763, 764, 616 N.Y.S.2d 398, 399 (2d Dep't 1994).
55 N.Y. C.P.L.R. 214-a. See generally Rodriguez v. Manhattan Medical Group, 77 N.Y.2d 217, 566 N.Y.S.2d

193, 567 N.E.2d 235 (1990) (intrauterine device is not a foreign object). See also Szakalski v. Aubry, 148
A.D.2d 972, 539 N.Y.S.2d 207 (4th Dep't 1989) (exceptions do not apply to intrauterine device); Lombardi
v. DeLuca, 130 A.D.2d 632, 515 N.Y.S.2d 811 (2d Dep't 1987), aff'd, 71 N.Y.2d 838, 527 N.Y.S.2d 757,
522 N.E.2d 1055 (1988) (suture is a fixation device); Daniec v. Synthes Ltd. U.S.A., 110 A.D.2d 675, 487
N.Y.S.2d 808 (2d Dep't 1985) (fixation plate not a foreign object).
See § 13:27 for a complete discussion of the foreign object rule.
Kitson v. Dumanski, N.Y.L.J. Jan. 23, 2007, p. 23, col. 1 (Sup. Ct., Suffolk County 2007) (In an action for
dental malpractice, the court ruled that the plaintiff had offered sufficient evidence establishing her claim
pursuant to the “foreign object” exception, that is the discovery of broken dental files that were left behind
during a prior root canal procedures. Since the action was commenced within one year of this discovery, a
question of fact had been raised on this issue.).

56 N.Y. C.P.L.R. 214-a; Walton v. Strong Memorial Hosp., 37 Misc. 3d 539, 950 N.Y.S.2d 556 (Sup 2012)
(Patient suffered a stroke after physicians left part of a broken catheter in his heart when they removed the
catheter several days after the initial surgery. The court ruled that the broken catheter was not a “foreign
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object” within the statute of limitations exception, because the catheter was intentionally left in the patient
at the outset. The court noted that the catheter did not fit the concept of a “fixation device” since it served no
fixative or fixation purpose in the patient's body.). See also Leace v. Kohlroser, 151 A.D.3d 707, 55 N.Y.S.3d
434 (2d Dep't 2017) (Applying the reasoning of Walton, the court ruled that a capsule camera which was
used to diagnostically visualize the condition of the plaintiff's intestines was not a "foreign object" within the
meaning of the statute. The court noted that the camera was not used or even introduced into the plaintiff's
body in the course of a surgical procedure. Instead, the capsule camera was knowingly and intentionally
swallowed by the plaintiff which should have been eliminated in the regular course of digestion. Plaintiff
alleged that defendant failed to recognize from a CT scan taken a year later, that the observed metallic
object was actually the retained endoscopic capsule camera. The court ruled that plaintiff's claim could most
logically be classified as a misdiagnosis, which did not implicate the benefits of the "foreign object" rule.).

57 Flanagan v. Mount Eden General Hospital, 24 N.Y.2d 427, 301 N.Y.S.2d 23, 248 N.E.2d 871 (1969).
58 Rodriguez, 566 N.Y.S.2d at 196; Beary v. City of Rye, 44 N.Y.2d 398, 415, 406 N.Y.S.2d 9, 377 N.E.2d

453 (1978).
59 Flanagan, 301 N.Y.S.2d at 26.
60 Rockefeller v. Moront, 81 N.Y.2d 560, 564, 601 N.Y.S.2d 86, 89, 618 N.E.2d 119 (1993).
61 In Rockefeller, defendant performed a hernia operation on plaintiff in June 1971 when he was five years

old. Seventeen years later, when his wife was unable to conceive, plaintiff underwent an examination and
exploratory surgery which revealed that a suture had been permanently placed on his vas deferens (an organ
unassociated with the earlier procedure), most likely during the 1971 hernia operation. The court, not wishing
to broaden the foreign object exception of Flanagan, held that the deliberately implanted suture did not
constitute a foreign object, even though its insertion was medically improper and unnecessary, and, as such,
the action was barred.

61.50 LaBarbera v. New York Eye and Ear Infirmary, 91 N.Y.2d 207, 668 N.Y.S.2d 546, 691 N.E.2d 617 (1998)).
See also Walton v. Strong Memorial Hosp., 114 A.D.3d 1289, 980 N.Y.S.2d 691 (4th Dep't 2014), leave to
appeal granted, 2014 WL 1813750 (N.Y. 2014) (Patient brought medical malpractice action against hospital
and physicians for injuries allegedly caused by failure to remove a polyvinyl catheter from his heart after
surgery. The court ruled that the foreign object exception did not apply because the catheter was a “fixation
device” intentionally placed into the patient's body, rather than a foreign object.); Jacobs v. University of
Rochester, 103 A.D.3d 1205, 959 N.Y.S.2d 345 (4th Dep't 2013) (Patient brought medical malpractice action
against hospital and physician for injuries sustained as a result of spinal fusion surgery. The court ruled that
a “Wisconsin wire” implanted during the surgery did not become a “foreign object” for purposes of the
statute of limitations, despite the fact that plaintiff alleged that it was not properly bent, twisted or placed
when it was implanted.); Walton v. Strong Memorial Hosp., 37 Misc. 3d 539, 950 N.Y.S.2d 556 (Sup 2012)
(Patient suffered a stroke after physicians left part of a broken catheter in his heart when the removed the
catheter several days after the initial surgery. Criticizing the Court of Appeals's decision in LaBarbera, the
court ruled that it was constrained by that decision to rule that the broken catheter was not a “foreign object”
within the statute of limitations exception, because the catheter was intentionally left in the patient at the
outset. The court noted that the catheter did not fit the concept of a “fixation device” since it served no
fixative or fixation purpose in the patient's body.).

61.60 Walton v. Strong Memorial Hosp., 25 N.Y.3d 554, 14 N.Y.S.3d 757, 35 N.E.3d 827 (2015). See also
Livsey v. Nyack Hospital, 167 A.D.3d 591, 89 N.Y.S.3d 254 (2d Dep't 2018) (Patient brought medical
malpractice action against hospital, alleging that, during surgery, a urethral stent was inserted and hospital
staff negligently failed to subsequently remove the device. The court ruled that the stent was not a "foreign
object" for purposes of the foreign object exception to the statute of limitations, where the stent was purposely
placed in plaintiff's body 19 years prior to assist in draining and healing. Thus, plaintiff's medical malpractice
claim was time-barred.).

62 Rockefeller v. Moront, 81 N.Y.2d 560, 564, 601 N.Y.S.2d 86, 89, 618 N.E.2d 119 (1993). See also
Vinciguerra v. Jameson, 208 A.D.2d 1136, 617 N.Y.S.2d 942 (3d Dep't 1994) ("hemoclips," intended to
remain in the plaintiff's body after surgery, were not foreign objects under N.Y. C.P.L.R. 214-a; action was
barred by the statute of limitations).
Owen v. Mackinnon, N.Y.L.J. Apr. 26, 2004 (2d Dept. 2004) (Plaintiff alleged that defendant negligently
failed to remove her IUD in a procedure, deceived her into believing that the IUD had been removed, and



§ 19:29.Statutes of limitations—Two and one half years for..., 16 N.Y.Prac., New...

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 14

then concealed her failure when plaintiff subsequently complained of abnormal menstrual cycle and inability
to conceive. The court ruled that it was error for the supreme court to apply the foreign object discovery
rule to these facts, because the IUD was a fixation device, which cannot be transformed into a foreign object
when a physician fails to remove it. However, issues of fact existed as to whether the physician should be
estopped from relying on the statute of limitations because of her alleged concealment.). But see Ratusch
v. Attas, 3 Misc. 3d 763, 777 N.Y.S.2d 880 (N.Y. City Civ. Ct. 2004) (In small claims action against a
veterinarian, the court ruled that the discovery rule was not applicable to foreign objects left in the course
of veterinary treatment.).

63 Rodriguez v. Manhattan Medical Group, P.C., 77 N.Y.2d 217, 566 N.Y.S.2d 193, 567 N.E.2d 235 (1990).
See also Dunning v. Minkowitz, 18 Misc. 3d 1125(A), 2008 WL 307460 (N.Y. Sup 2008) (Plaintiff
underwent surgery on his knees to help correct a condition know as Genu Valgum, during which staples
were placed in plaintiff's knees. Further surgery was performed to remove the staples, however, a portion
of a staple was left in plaintiff's knee. The court ruled that the staple was a fixation device, because it was
intentionally placed in plaintiff's knee during the first surgery. Therefore defendant was entitled to dismissal
of the complaint on statute of limitations grounds.).

64 Rodriguez v. Manhattan Medical Group, P.C., 77 N.Y.2d 217, 566 N.Y.S.2d 193, 196, 567 N.E.2d 235 (1990).
65 Rodriguez v. Manhattan Medical Group, P.C., 77 N.Y.2d 217, 566 N.Y.S.2d 193, 197, 567 N.E.2d 235

(1990); Moschetti v. Saxe, 199 A.D.2d 79, 605 N.Y.S.2d 47 (1st Dep't 1993).
66 Famulare v. Huntington Hospital, 78 A.D.2d 547, 432 N.Y.S.2d 33 (2d Dep't 1980).
67 Di Marco v. Hudson Valley Blood Services, 141 Misc.2d 59, 532 N.Y.S.2d 488 (Sup.Ct., Bronx County,

1988), rev'd on oth. grds., 147 A.D.2d 156, 542 N.Y.S.2d 521 (1st Dep't 1989).
67.10 See CPLR 214-a "(b) where the action is based upon the alleged negligent failure to diagnose cancer or

a malignant tumor, whether by act or omission, the action may be commenced within two years and six
months of the later of either (i) when the person knows or reasonably should have known of such alleged
negligent act or omission and knows or reasonably should have known that such alleged negligent act or
omission has caused injury, provided, that such action shall be commenced no later than seven years from
such alleged negligent act or omission…."

68 LaBello v. Albany Medical Center Hosp., 85 N.Y.2d 701, 628 N.Y.S.2d 40, 651 N.E.2d 908 (1995). See also
Marchand v. Capone, 223 A.D.2d 686, 637 N.Y.S.2d 455 (2d Dep't 1996).

69 LaBello, 628 N.Y.S.2d at 41.
70 The N.Y. C.P.L.R. 208 infancy toll is discussed at § 19:19 supra.
71 LaBello, 628 N.Y.S.2d at 43.
71.10 See § 13:17 for a complete discussion of wrongful life actions.
71.20 B.F. v. Reproductive Medicine Associates of New York, LLP, 136 A.D.3d 73, 22 N.Y.S.3d 190 (1st Dep't

2015).
71.30 B.F. v. Reproductive Medicine Associates of New York, LLP, 30 N.Y.3d 608, 69 N.Y.S.3d 543, 92 N.E.3d

766 (2017). See John v. De Vivo, 61 Misc. 3d 1028, 87 N.Y.S.3d 799 (Sup. Ct., New York County 2018)
(Parents brought action on behalf of younger son, who shared older son's genetic condition, against physician
who had not treated the younger son, but who had allegedly misdiagnosed older son's genetic condition,
which allegedly resulted in improper treatment of the younger son for two years. The court ruled that parent's
cause of action for extraordinary expenses of raising the child accrued upon the birth of the child. The parents
initiated their action three months beyond the expiration of the statute of limitations, thus, the claim was
barred.).

72 Prior to the 1996 amendment to N.Y. C.P.L.R. 214(6) plaintiffs in nonmedical professional malpractice
claims could invoke the six year statute of limitations for claims sounding in breach of contract or file the
claim for negligence within the malpractice three year statute of limitations. Chapter 623 of the Laws of 1996
amended N.Y. C.P.L.R. 214(6), which now provides that the malpractice three year statute of limitations
applies exclusively against nonmedical professionals. See also § 19:30 infra. See Scalisi v. New York
University Medical Center, 24 A.D.3d 145, 805 N.Y.S.2d 62 (1st Dep't 2005) (Patient's claim for breach of
contract for in vitro fertilization, alleging that the hospital was negligent in failing to perform the correct
medical procedure in order to avoid the risk of her giving birth to an autistic child, was essentially a medical
malpractice claim, subject to the two and one-half year statute of limitations.).

73 Mitchell v. Spataro, 89 A.D.2d 599, 452 N.Y.S.2d 646 (2d Dep't 1982).
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74 Robins v. Finestone, 308 N.Y. 543, 127 N.E.2d 330 (1955) (promise to cure); Romatowski v. Hitzig, 227
A.D.2d 870, 643 N.Y.S.2d 686 (3d Dep't 1996) (promise to cure baldness); Owen v. Appelbaum, 205 A.D.2d
976, 613 N.Y.S.2d 504 (3d Dep't 1994) (citing cases); McAlpin v. Browne, 15 Misc.2d 255, 181 N.Y.S.2d
525 (Sup.Ct., N.Y. County, 1958) (breach of promise to perform a Caldwell-Luc operation).

75 Robins, 308 N.Y. 543; Semel v. Culliford, 120 A.D.2d 901, 502 N.Y.S.2d 819 (3d Dep't 1986).
76 Simcuski v. Saeli, 44 N.Y.2d 442, 406 N.Y.S.2d 259, 377 N.E.2d 713 (1978).
77 See § 19:34 infra.

See Bevinietto v. Plotnick, 857 N.Y.S.2d 694 (2d Dep’t. 2008) (Surgeon was not equitably estopped from
asserting a statute of limitations defense in medical malpractice action, even if he concealed that he failed
to remove both of patient’s ovaries during purported bilateral oophorectomy, thereby placing her at risk of
developing ovarian cancer, where the action was not commenced until six years after the patient became
aware that one ovary had not been removed, and there was no basis to forestall the commencement of the
action pending completion of investigation of the surgeon by the state board.).

78 Simcuski, 406 N.Y.S.2d 239.
79 Simcuski v. Saeli, 44 N.Y.2d 442, 406 N.Y.S.2d 259, 377 N.E.2d 713 (1978).
80 See § 19:23 supra.
81 See § 19:19 supra.
82 Daniel J. v. New York City Health and Hospitals Corp., 77 N.Y.2d 630, 569 N.Y.S.2d 396, 571 N.E.2d 704

(1991).
83 Kealos v. State, 150 A.D.3d 1211, 55 N.Y.S.3d 411 (2d Dep't 2017) (Estate of patient who died as a result

of injuries sustained in a fall following kidney transplant surgery brought action against for wrongful death
and negligence. The Court of Claims denied estate's motion for leave to file a late notice of claim alleging
medical malpractice and lack of informed consent. The court ruled that, because the patient remained in a
coma until his death, he was entitled to the tolling of the limitations period for a disabled or incapacitated
individual under CPLR 214-a and 208.).

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government
Works.
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§ 5:87. Doctrine of "continuous treatment"; Medical malpractice cases—When does
statute of limitations begin to run?—Applicable statute of limitations; CPLR 214-a

Summary
The statute provides that in order for the toll to apply, the continuous treatment must be for "the same illness, injury or condition

which gave rise to the said act, omission or failure." In McDermott v. Torre, 1  another leading case, the Court of Appeals
indicated that even a complete discharge by a physician does not bar a finding of continuous treatment, if there is a timely
subsequent visit seeking treatment for the same or a related condition: "[i]ncluded within the scope of 'continuous treatment' is
a timely return visit instigated by the patient to complain about and seek treatment for a matter related to the initial treatment."
While the definition is easily stated, application of the continuous treatment is sometimes problematic and may have to be
resolved on a case by case basis.

Where it is alleged that a medical practitioner fails to properly diagnose a condition, the continuous treatment doctrine may apply

as long as the symptoms being treated indicate the presence of that condition. In Simons v. Bassett Health Care, 2  where the
plaintiff alleged that the defendants failed to diagnose a meningioma, the action was commenced three years and eight months
after the defendants allegedly failed to communicate or act upon the results of a bone scan which showed an abnormality in
plaintiff's skull. Thereafter, the plaintiff was treated for a variety of conditions, including migraines, headaches, dizziness, vision
problems, facial pain and swelling on the right side of her face. The Appellate Division held that the affidavit of plaintiff's expert,
stating that he identified several dates during the time period at issue where the defendants provided treatment for symptoms and
complaints suggestive of meningioma, was sufficient to raise issues of fact as to the applicability of the continuous treatment
doctrine. Even though certain of the visits during this time period were for disparate conditions such as a bee sting and a fractured
foot, the defendants' records also referenced complaints consistent with meningioma.

On the other hand, visits for routine diagnostic examinations, and return visits on the patient's initiative for the purpose of having
his or her condition checked, are not a sufficient basis for application of the doctrine. Likewise, “continuing efforts to arrive
at a diagnosis,” or a “physician's failure to properly diagnose a condition that prevents treatment altogether,” have consistently

been held to fall short of constituting an “actual course of treatment.” 3

In Shanahan v. Sung, 4  a majority at the Appellate Division held that the continuous treatment doctrine did not apply to a claim
associated with the earlier of two breast biopsies in which a metallic fragment allegedly broke off from a needle and became
embedded in the plaintiff's breast:

Here, the act, omission or failure complained of is leaving a metallic fragment in plaintiff's right breast. Even
assuming, arguendo, that the act took place in May 2004, we conclude that the “illness, injury or condition” giving
rise to that act was the palpable nodule detected in plaintiff's right breast in March 2004, and it is undisputed
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that plaintiff sought no further treatment for that condition after the nodule was removed. Thus, the course of
treatment related to the condition prompting the May 2004 biopsy—the palpable nodule found in the “11 o'clock
area” of plaintiff's right breast—ended in May 2004 with the removal of that nodule. The detection of a new
nodule in a different position of plaintiff's right breast in April 2005 prompted a second course of treatment that
continued until January 2006, when [defendant] last treated plaintiff. We thus conclude that the two biopsies
were “discrete and complete” events that cannot be linked by way of the continuous treatment doctrine. Although
[defendant] continued to monitor plaintiff for fibrocystic changes in her breasts after the May 2004 biopsy, it is
well established that “neither the mere ‘continuing relation between physician and patient’ nor ‘the continuing

nature of a diagnosis’ is sufficient to satisfy the requirements of the doctrine.” 5

The continuous treatment doctrine was held to be inapplicable in a case where the defendant doctor conducted a physical
examination of the plaintiff, at the request of the plaintiff's employer, for purposes of determining whether he was capable of
returning to work. The plaintiff failed to show that the defendant's examinations constituted actual treatment, as opposed to

mere diagnostic examinations. 6

In June 2017, the New York State Legislature approved the passage of a bill which would permit plaintiffs suffering from
misdiagnosed cancers or malignant tumors to have two and a half years to commence an action for medical malpractice measured
from the date when they knew or reasonably should have known of the failure to diagnose.

As enacted on January 31, 2018, the new law, which is known as Lavern's Law, revises CPLR §§ 214-a and 203 to include a
discovery provision for actions based on the failure to diagnose cancer. Specifically, it adds a new section (b) to CPLR § 214-
a, which provides as follows:

(b) where the action is based upon the alleged negligent failure to diagnose cancer or a malignant
tumor, whether by act or omission, the action may be commenced within two years and six months
of the later of either (i) when the person knows or reasonably should have known of such alleged
negligent act or omission and knows or reasonably should have known that such alleged negligent
act or omission has caused injury, provided, that such action shall be commenced no later than seven
years from such alleged negligent act or omission, or (ii) the date of the last treatment when there
is continuous treatment for such injury, illness or condition.

Lavern's Law also adds a new subsection (2) to CPLR § 203(g), which similarly provides that:

(2) …. in an action or claim for medical, dental or podiatric malpractice, where the action or claim is
based upon the alleged negligent failure to diagnose cancer or a malignant tumor, whether by act or
omission …. the time in which to commence an action or special proceeding or to serve a notice of
claim shall not begin to run until the later of either (i) when the person knows or reasonably should
have known of such alleged negligent act or omission and knows or reasonably should have known
that such alleged negligent act or omission has caused injury, provided, that such action shall be
commenced no later than seven years from such alleged negligent act or omission, or (ii) the date
of the last treatment where there is continuous treatment for such injury, illness or condition.
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Prior to the enactment of Lavern's Law, the only category of medical malpractice actions contained in CPLR §§ 214-a or

203(g) 7  for which the 2½ year statute of limitations was tolled pending discovery were actions “based upon the discovery of a
foreign object in the body of the patient.” Following Lavern's Law, CPLR §§ 214-a and 203(g) now also contain a discovery
toll for medical malpractice actions based upon the alleged negligent failure to diagnose cancer or a malignant tumor, and
provide that such actions must be brought within 2½ years of when the person knows or reasonably should have known of such
alleged negligent act or omission.

In addition, although there is no language in CPLR §§ 214-a or 203 which addresses the revival of claims that were dismissed
as time barred under the pre-Lavern's Law versions of CPLR §§ 214-a and 203, the legislative history of Lavern's Law does
contain a provision which revives a narrow class of previously dismissed actions so long as specific criteria are met. In this
regard, 2017 New York Senate Bill 7588 § 4 (hereinafter “SB 7588”) provides:

with regard to any action or claim arising from alleged medical malpractice based upon an alleged
negligent failure to diagnose cancer or a malignant tumor, whether by act or omission, which, within
ten months prior to the effective date of the act that created this section, became time-barred under
any applicable limitations period then in effect, such action or claim may be commenced within six
months of the effective date of the act that created this section, and not beyond ….

By its express terms, the 10-month revival period set forth in SB 7588 § 4 is measured by when the action “became time barred
under any applicable limitations period then in effect.” Thus, any analysis to determine whether a previously dismissed action
is revived by SB 7588 § 4 necessarily begins with a determination as to when the action would have been time barred under
the pre-Lavern's Law version of CPLR §§ 214-a and 203(g). Since Lavern's Law became effective on January 31, 2018, “ten
months prior to the effective date of the act that created this section” was March 31, 2017. Accordingly, in order to qualify
for this revival, a cause of action must have become time barred under the pre-Lavern's Law version of CPLR 214-a on or
after March 31, 2017.

Westlaw. © 2018 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes
* See Kreindler, New York Law of Torts § 17:27.
1 McDermott v. Torre, 56 N.Y.2d 399, 406, 452 N.Y.S.2d 351, 354, 437 N.E.2d 1108, 1111 (1982).
2 Simons v. Bassett Health Care, 73 A.D.3d 1252, 900 N.Y.S.2d 781 (3rd Dept. 2010).
3 For a recent case discussing the types of visits that do and do not constitute continuous treatment, see

Chambers v. Mirkinson, 68 A.D.3d 702, 890 N.Y.S.2d 99 (2nd Dept. 2009). Chambers also makes it clear
that the continuous treatment doctrine is personal to the patient and is not available to extend a spouse's
loss of consortium claim; however, a claim for loss of consortium is governed by the three year statute of
limitations of CPLR 214.

4 Shanahan v. Sung, 75 A.D.3d 1132, 904 N.Y.S.2d 853 (4th Dept. 2010).
5 Shanahan v. Sung, 904 N.Y.S.2d 853, 855 (4th Dept. 2010) (citations omitted).
6 See Badolato v. Rosenberg, 67 A.D.3d 937, 890 N.Y.S.2d 85 (2nd Dept. 2009).
7 CPLR § 203(g) did not actually contain any of its own discovery tolls pre-Lavern's Law; rather, it simply

explained how any discovery tolls which were found in other sections were to be applied.
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Chapter 99. Medical Malpractice
by The Honorable Karla Moskowitz *

II. Basic Elements of A Medical Malpractice Claim

§ 99:14.10. Statute of limitations—Claims arising out of a failure to diagnose cancer or a malignant tumor

References
CPLR 214-a provides for a two-and-one-half year statute of limitations, and, as noted above, allows for extension of the statute

of limitations under two circumstances: where there has been continuous treatment, 1  and where a medical provider negligently

leaves a foreign object in a patient's body after a medical procedure. 2  However, the section did not provide protection for
patients with claims arising from a misdiagnosis or failure to diagnose when the patient did not discover the injury until after
the statute had already run.

As a result, in 2017, the New York State Legislature made a significant amendment to the existing statute of limitations for
medical malpractice. Specifically, effective January 31, 2018, New York adopted a medical malpractice discovery rule that

applied specifically to failures to timely diagnose cancer and malignant tumors. 3  The legislation is nicknamed “Lavern's Law,”
for Lavern Wilkinson, a patient who died of lung cancer in 2013 at the age of 41. Three years before her death, an x-ray had
revealed a mass in the patient's lung, but no one ever informed her of it, and indeed, she did not learn the mass even existed

until the statute of limitations had already expired. 4  Lavern's Law amended CPLR 214-a and created a new subparagraph,
CPLR 203(g)(2), which applies to state and municipal defendants.

Under the new CPLR 214-a, in cases alleging failure to diagnose cancer or a malignant tumor, the two and one-half year statute
of limitations begins to run from the later of either (1) when the person knows or reasonably should have known of the alleged
negligence, and knows or reasonably should have known that it caused injury, with a cap of seven years from the alleged
negligence; or (2) the last treatment, where there is continuous treatment for the relevant injury.

Similarly, the new CPLR 203(g)(2) applies to notices of claim and actions against the state, as well as to municipal defendants. 5

The new section provides that the time to serve a notice of claim or bring an action or proceeding will run from the later of either
discovery (with a seven-year cap), or the date of the last treatment, where there is continuous treatment. The section provides
that it is to take effect immediately “and shall apply to acts, omissions, or failures occurring on or after” the effective date—
namely, January 31, 2018. The section further applies to acts, omissions, or failures occurring (1) within one year and 90 days
before January 31, 2018, for actions against municipalities; and (2) within two years before January 31, 2018 for actions against
the state; and (3) within two-and-one-half years before January 31, 2018 for actions against private defendants.

Finally, section 4 of the chapter amendments to the new law include a revival provision. That provision states that a claim may
be revived when it alleges a failure to diagnose cancer or a malignant tumor and when it became time-barred within 10 months
of the effective date. In such cases, the claim may be commenced within six months of the law's effective date of January 31,

2018. 6  Thus, the law allows for revival of a claim for failure to diagnose cancer for which the statute of limitations expired on
or after March 31, 2017 and before January 31, 2018; any such claim may be commenced until July 31, 2018.
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a0 Editor-in-Chief
* The author would like to acknowledge the very significant contributions of Laura Hogan, her Principal Law

Clerk, in co-authoring this chapter.
1 See § 99:12.
2 See § 99:13.
3 L 2017, ch 506, § 2, eff Jan 31, 2018.
4 Velasquez, Legislature Approves ‘Lavern's Law’ MedMal Bill, 6/21/2017 N.Y.L.J.; Kolbert and Kaufman,

The Missing Link in Lavern's Law, 10/23/2017 N.Y.L.J. 4, col. 1.
5 2018 amendment by ch 1, § 1.
6 L 2018, ch 1, § 4.
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INTRODUCTION

In this Survey year, the Second Circuit fortified challenges that individuals with disabilities face in surmising failure to

accommodate *870  claims under the Americans with Disabilities Act. 1  The New York State trial courts have been busy

dealing with continued challenges to the statutory prohibition on disclosure of hospital incident reports 2  as well as statutory
amendments to the New York State Medical Indemnity Fund (MIF) to improve and increase access to medical treatment for

infants injured as the result of medical malpractice. 3  Additionally, the Court of Appeals delivered a major decision that all but

finalized the ban on physician-assisted suicide (i.e., aid-in-dying) in New York State. 4  The First Department extended absolute

privilege as a defense to a claim for defamation based on statements made in an agency proceeding as well. 5

In the New York State Legislature, the statute of limitations for medical malpractice actions involving the alleged failure to
diagnose cancer has been expanded following the close of the Survey year by measuring the time for bringing a malpractice
claim from the moment of discovery (or with reasonable diligence could have been discovered), not the moment the alleged

malpractice occurred. 6  Additionally, the New York State Legislature has developed additional regulations to promote the

expansion and improvement of its medical marijuana program. 7
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At the federal level, the 21st Century Cures Act was passed toward the end of 2016 to improve the discovery, innovation, and

delivery of medical treatments and provided clarification on implementation of HIPAA regulations. 8  The Helping Families in
Mental Health Crisis Act was also passed as part of the Cures Act to ensure that individuals in need of mental health treatment
are treated fairly by insurance companies and to seek guidance on HIPAA's regulations regarding the disclosure of a patient's

mental health information to third parties. 9

*871  I. FEDERAL CASE LAW

A. Essential Job Requirements under the Americans with Disabilities Act

During this Survey year, the Second Circuit clarified what a court should consider in determining what an essential job
requirement is for purposes of a failure to accommodate claim pursuant to the Americans with Disabilities Act (ADA). In Stevens
v. Rite Aid Corp., the plaintiff pharmacist claimed that the defendant employer wrongfully terminated him, retaliated against

him, and failed to accommodate his disability pursuant to the ADA. 10  The plaintiff had been working for the defendant for

thirty-four years handling medications and counseling customers. 11  Beginning in 2011, the defendant required its pharmacists

to perform immunizations and included this function in its list of “essential duties and responsibilities” for pharmacists. 12  Upon

notice of this, the plaintiff obtained a note from his treating physician that he suffered from trypanophobia. 13  The plaintiff's
physician believed that the plaintiff could not administer immunizations via injections because he was at risk of becoming

diaphoretic, becoming hypotensive or possibly even fainting. 14  In response, the defendant threatened that the plaintiff would

lose his job unless he completed immunization training. 15  The plaintiff was subsequently terminated for refusing to perform

immunizations. 16

At trial, a jury awarded the plaintiff damages for all three claims; however, a post-trial order dismissed his failure-to-

accommodate claim. 17  The defendant also moved for judgment as a matter of law on the other two claims, which were

denied. 18  The plaintiff and the defendant appealed. 19

“The ADA prohibits discrimination in employment against ‘a qualified individual on the basis of disability.”’ 20  “A ‘qualified
individual’ is ... one who, ‘with or without reasonable accommodation, *872  can perform the essential functions of the

employment position ....”’ 21  In other words, if an individual cannot perform an essential function of his job even if the employer
were to provide reasonable accommodations, then the employer does not discriminate under the ADA in terminating that

employee. 22

The Second Circuit first examined whether administering immunizations was an essential job function. 23  The court explained
that this is a fact-specific inquiry and that it considers “the employer's judgment, written job descriptions, the amount of time
spent on the job performing the function, the mention of the function in a collective bargaining agreement, the work experience

of past employees in the position, and the work experience of current employees in similar positions.” 24  The court noted that

it “must give considerable deference to an employer's judgment regarding what functions.” it considers essential. 25  Despite

this, no one factor is dispositive. 26

The court found that immunization administration was an essential function of being a pharmacist for the defendant. 27  The
defendant revised its job description to require immunization certification and licensure and included immunizations on its

list of “essential duties and responsibilities” for its pharmacists. 28  While little time was spent administering immunizations
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at the time the plaintiff left his position, nothing showed that this was the practice after he left. 29  Thus, the court held that

immunization administration was an essential job function. 30

The court next looked at whether reasonable accommodations existed such that the plaintiff could perform this essential job

function. 31  The court explained that a reasonable accommodation could include “job restructuring, part-time or modified
work schedules, reassignment to a vacant position, acquisition or modification of equipment or devices, appropriate adjustment
or modification of examinations, training materials or policies, the provision of qualified readers or interpreters, *873  and

other similar accommodations for individuals with disabilities.” 32  “A reasonable accommodation can never involve the

elimination of an essential” job function. 33  Further, an employer is not obligated to offer medical treatment as a reasonable

accommodation. 34

The court found that the plaintiff pharmacist failed to show that a reasonable accommodation existed. 35  Because an employer is

not obligated to provide medical treatment, the plaintiff pharmacist was not entitled to desensitization therapy. 36  Furthermore,
because a nurse or another pharmacist performing these functions for the plaintiff is not an accommodation, the plaintiff

pharmacist's suggestion to be transferred to a higher-staffed facility was inadequate. 37  Finally, while he was offered a technician
position where he would not have to administer immunizations, the plaintiff pharmacist failed to offer any evidence that he

requested or was open to the position at the time of his termination. 38

The Court thus held that “no juror could reasonably conclude that [the plaintiff pharmacist] was ‘qualified to perform the

essential functions of his job, with or without reasonable accommodation.”’ 39  As such, the court affirmed the dismissal of the
failure to accommodate claim and reversed the denial of the motion for judgment as a matter of law on the wrongful termination

and retaliation claims. 40

This case is important because it upholds the deference that courts give to employers in enabling them to define what constitutes

an essential job function. 41  Other federal circuit courts have taken a similar position. *874  The Tenth Circuit, for example,
has held that its “disability-discrimination caselaw [sic] explicitly incorporates the EEOC's regulations and counsels in favor

of deference to an employer's judgment concerning essential functions.” 42  The court refuses to “second guess the employer or
require it to lower company standards,” particularly where the “description is job-related, uniformly enforced, and consistent

with business necessity.” 43  While an employer cannot make every function essential, the court weighs “heavily an employer's

judgment.” 44

Some courts, though, have been less deferential. In Jacobs v. North Carolina Administrative Office of the Courts, the Fourth

Circuit held that working the front desk was not an essential function for a court clerk with social anxiety. 45  The plaintiff

was hired as an office assistant and had been working microfilming and filing in the Clerks' Office. 46  After a month, she was
promoted to deputy clerk and placed at the front desk, where she experienced difficulty working with customers due to her

social anxiety. 47  She requested to be trained to fill a different role in the Clerk's Office, which was typically reserved for senior

court clerks. 48  Her employer denied her request and terminated her. 49

In determining whether working the front desk was an essential function of a court clerk, the court explained that an employer's
written job description, “written ... before advertising or interviewing applicants for the job,” should be considered evidence of

whether the function is essential. 50  The court examined the job's description, which included “providing customer service.” 51

However, the court also found that the defendant employed thirty deputy clerks, only four of which worked at the front

counter. 52  Depending on seniority, a deputy clerk could be trained for other roles. 53  Some deputy clerks, though, never had
to work *875  the front counter; however, most were trained to work behind the front counter such that many employees were
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available to perform that function. 54  The court held that the plaintiff had established a genuine issue of material fact regarding

whether working the front counter was an essential job function of a court clerk. 55

The Fourth Circuit seems to have given less deference to the employer's judgment in Jacobs than the Second Circuit did
in Stevens. While prior Second Circuit decisions certainly gave deference to an employer's judgment, Stevens seems to go
even further, particularly considering that the job function was implemented long after the plaintiff was hired to work at the
defendant's pharmacy, which goes beyond the deference suggested in the ADA statute (i.e., the written job description at the

time of hiring the employee). 56  Allowing a company to change its policy and subsequently terminate long-time employees that
cannot perform new functions could have significant implications.

II. NEW YORK CASE LAW

A. Developments in the New York State Medical Indemnity Fund

The Kings County Supreme Court recently heard an Article 78 application to reverse the determination of a third-party
administrator of the Medical Indemnity Fund (MIF) and compel the third-party administrator to accept the infant petitioner for

enrollment in the MIF. 57  The court granted the infant petitioner's application and directed acceptance to the MIF. 58

1. Statutory Amendments to the MIF

By way of background, the MIF, which was created on April 1, 2011 and is governed by the Public Health Law, provides a
“funding source for future health care costs associated with birth related neurological injuries in order to reduce premium costs

for medical malpractice insurance *876  coverage.” 59  More specifically, a “qualified plaintiff” for purposes of the MIF is
anyone a jury or court has found to have sustained a birth-related neurological injury as a result of medical malpractice or has

sustained a birth-related neurological injury and settled a lawsuit for the alleged malpractice. 60  A “birth-related neurological
injury” refers to an injury to the brain or spinal cord of a live infant that was caused by the deprivation of oxygen or mechanical
injury “occurring in labor, delivery, or resuscitation, or by other medical services provided or not provided during delivery
admission, that rendered the infant with a permanent and substantial motor impairment or with a developmental disability ...

or both.” 61

Effective February 14, 2017, the New York State Legislature expanded the coverage under the MIF by providing access to
habilitation, respite, medical transportation, and any other services and supplies necessary to meet health care needs including

those that provide a therapeutic benefit. 62  In its supporting memorandum, the Assembly noted that the

Medical Indemnity Fund (MIF) was designed to ensure that children with birth-related neurological injuries are
able to have their medical needs met, and access services that they need to improve their quality of life. In
furtherance of that goal, the bill that created chapter 517 of the laws of 2016 as well as this bill make changes to

the MIF to allow children to better access such services. 63

On a more technical level, and as more relevant to the below discussion of K.I. v. Vullo, the Legislature made amendments to
clarify issues with third-party administrators' determinations regarding eligibility for the MIF under Public Health Law § 2999-

h. 64  The impetus for the more technical amendments arose out of a 2016 supreme court *877  case from Kings County, K.O. v

Lawsky. 65  In K.O., the plaintiff and the medical malpractice defendants brought an Article 78 petition against the Superintendent
of New York State Department of Financial Services and as Administrator of the New York State Medical Indemnity Fund,

challenging the third-party MIF administrator's denial of enrollment to the infant petitioner as arbitrary and capricious. 66
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Factually, there was no dispute that the infant was delivered at home, that the infant was rushed to the hospital after birth, and

that the infant sustained neurological injuries during the birth process. 67  The case settled and the court approved the Infant

Compromise Order, which contained the necessary language qualifying the infant for enrollment in the MIF. 68  The plaintiffs
submitted an application to the MIF Administrator and were notified that the infant did not qualify for the MIF because the

delivery occurred at home and not during the course of a hospital admission. 69  The court determined that, given the legislative
history of the Public Health Law surrounding the MIF, the critical factor was the delivery of the neurologically impaired infant,

not the location of the delivery itself 70  That is, the fact that the delivery occurred at home and not in a hospital was irrelevant. 71

Additionally, the court determined that the regulations promulgated by the New York State Department of Health anticipate that

it is the court's role to determine the eligibility of an infant for enrollment in the MIF upon settling the matter. 72  Therefore, the
court held that the infant qualified for enrollment in the MIF and that the MIF third-party administrator acted arbitrarily and

capriciously in denying enrollment to the subject infant. 73  Accordingly, the court deemed the infant admitted into the MIF. 74

Therefore, the Legislature was compelled to amend the regulations governing eligibility of the MIF to improve families' access

to funds *878  necessary for their infants' future health care expenses. 75  The technical amendments, which were also effective
February 14, 2017, included expanding the definition of a birth-related neurological injury (quoted above) with the addition

of a comma after “resuscitation.” 76  Although a seemingly insignificant amendment at first glance, it was added to prevent

challenges regarding the timing of the neurological injury. 77  Put differently, there is no requirement that the birth-related
neurological injury occur at the time of birth or even during the birth admission. Rather, “[t]he determinative factor is that the

injury occurs during the labor, delivery or resuscitation.” 78  Furthermore, according to the United States Department of Health

and Human Services, labor occurs in three stages and is not limited to only the moments leading up to the birth. 79

2. K.I. v. Vullo

In K.I. v. Vullo, the infant petitioner, K.I., was born via emergency cesarean section on December 12, 2008. 80  During birth,

the mother, Ms. Azam, experienced a placental abruption, 81  a serious condition where the placenta peels away from the uterus

before delivery, depriving the child of oxygen and nutrition. 82  As a result, the child was diagnosed with Hypoxic-Ischemic

Encephalopathy (HIE), 83  a brain injury caused by birth complications that restricts proper blood-flow to the infant's brain. 84

Accordingly, the plaintiff brought a medical malpractice action on behalf *879  of her infant child and alleged that the hospital,
among other things, failed to: (1) timely perform a cesarean section; (2) properly train and instruct the medical personnel; (3)
recognize and diagnose placental abruption; (4) recognize the mother's underlying conditions placing her at risk for placental

abruption; and (5) timely admit the mother to the hospital and treat her prior to the onset of labor. 85  The plaintiff maintained

similar allegations against the physician. 86  The plaintiff further claimed that, as a result of the aforementioned failures, the

infant sustained brain damage due to HIE, including intractable seizures, spastic quadriplegia, and hypotonia. 87  At eight years

old, the infant still had no head control and required complete support to be placed in and to maintain a sitting position. 88

The case settled in 2015 and, in the Order of Compromise dated January 7, 2016, the trial court determined that the provisions
of Public Health Law § 2999 were met, which permits the contracting of the administration of a recovery under the MIF to a

third-party, private entity, and that the infant petitioner had sustained a birth-related neurological injury. 89  Therefore, the court

determined that the infant qualified for enrollment in the MIF. 90

Ultimately, the third-party MIF administrator denied enrollment to the infant after determining that the case fell outside the
provisions of the statute, i.e., that the alleged medical malpractice “was not birth-related and did not take place in the course of

labor or delivery.” 91  The mother of the infant brought the instant Article 78 petition to challenge the denial. 92
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The court ultimately explained that it was irrelevant where the malpractice occurred as long as the injury itself occurred during

labor, birth, or birth admission. 93  In arriving at its decision, the court placed particular emphasis on recent revisions to the

MIF statute and the impetus *880  behind those revisions. 94  More specifically, the court rejected respondents' argument that
the infant was injured during the prenatal stage of pregnancy, by noting that it was a contradiction of the U.S. Department
of Health and Human Services' definition of labor, which is the process by which the fetus and placenta leave the uterus and

occurs in three stages (first contractions, dilation through birth, and delivery of the placenta). 95  The court also determined that
respondent's understanding that the injury to the infant occurred during the prenatal stage of labor had no medical foundation; i.e.,

the infant was born mere hours after the mother experienced vaginal bleeding. 96  Additionally, the court rejected the mother's
affidavit indicating that the infant's hypoxia occurred prior to delivery inasmuch as the mother was not an expert and, in any
event, that opinion was not consistent with the medical records, which only presumed placental abruption at the time of the

cesarean section. 97  The court also noted that the mother's affidavit was not provided in support of any medical issue on the

case. 98  Rather, the mother made the affidavit in support of the Order to Compromise, the purpose of which is to approve the

reasonableness of the settlement for the infant, not to make any medical determinations at that point. 99  As an aside, the court
also noted that the mother's affidavit was based on what someone else said and thus would have generated a hearsay objection

at trial. 100

Therefore, the court, in considering the aforementioned legislative intent and rejecting the third-party party administrator's
arguments opposing the enrollment of the infant in the MIF, granted the petitioner's application and compelled acceptance of

the infant into the MIF. 101

3. Conclusion

In light of the foregoing legislative changes and the court's decision in K.I., New York has clarified its intent in providing for the
future health care costs of neurologically-impaired infants that were injured as the result of medical malpractice during birth.
That is, New York has *881  definitively stated that the location of birth is of no moment; rather, it is the nature and timing of the

birth-related injury that matters. 102  In K.I., New York also signaled its intent to include as many infants and children as possible

in the MIF by adopting a broader definition of how to determine whether an individual has suffered a birth-related injury. 103

B. Hospital Incident Reports and Exemption from Disclosure

In Phillips v. City of New York, the Bronx County Supreme Court further clarified the extent to which hospital incident reports

are protected from disclosure. 104  The court determined that a hospital incident report documenting a patient's assault of a
hospital employee was protected from disclosure pursuant to Mental Hygiene Law § 29.29, Education Law § 6527, and Public

Health Law § 2805-m. 105

By way of background, obtaining disclosure of quality assurance, utilization review, or physician credentialing material, even
if relevant to the civil action for which the materials are sought, is virtually impossible unless the disclosure is being made to

the New York State Department of Health or to another hospital for purposes of credentialing a physician. 106  There is one
clear exception, of which many practitioners are aware. Statements made by a party to a hospital's quality assurance committee,

the subject of which is relevant to the action or proceeding at issue, are subject to disclosure. 107  However, the rest of the

incident report remains privileged; i.e., the party's statements do not eliminate the privilege for the rest of the incident report. 108

Otherwise: (1) reports of a quality assurance or utilization review committee, (2) reports generated as part of a medical, dental,
or podiatric malpractice review program, (3) documentation produced as part of granting or renewing privileges to a physician,
dentist, or podiatrist, (4) reports of adverse events occurring at the hospital, and (5) incident reports concerning mental health
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patients at health facilities, are not subject to disclosure under CPLR Article 31 and no individual who is a member of such a

review committee may be required to testify about the discussions that transpired at such a meeting. 109

*882  In light of that background, we turn to Phillips. In Phillips v. City of New York, the plaintiff brought an action seeking
damages for injuries sustained while working as a special education teacher at Bronx Lebanon Hospital in a unit that permitted

student-patients with special needs to attend classes. 110  A student-patient allegedly assaulted the plaintiff at the hospital. 111

During the course of discovery, the plaintiff moved for an order compelling Bronx Lebanon Hospital (a nonparty) to comply
with a subpoena duces tecum previously ordered by the court “to produce documents responsive to the subpoena for an in

camera inspection.” 112  After the court-ordered subpoena was served on the hospital, the hospital provided the plaintiff with
the majority of documents requested, except for the completed “OMH Incident Reporting Form,” which the hospital provided
with a privilege log for an in camera inspection to determine whether the hospital's claim of privilege was proper under Mental

Hygiene Law § 29.29, Education Law § 6527, Public Health Law § 2805-m, and 14 NYCRR § 524.9(e). 113

The court determined that the hospital's incident report was exempted from disclosure pursuant to Education Law § 6527(3)

and Mental Hygiene Law § 29.29. 114  Initially, the court noted that Education Law § 6527(3) expressly exempts disclosure

of incident reports prepared pursuant to Mental Hygiene Law § 29.29. 115  Incident reports are those “reports of accidents and
injuries affecting patient health and welfare,” including reports of “any allegations of ‘violent behavior exhibited by either

patients or employees.”’ 116  Although the plaintiff argued that the burden of proof to exempt a document from disclosure under

Education Law § 6527(3) is on the organization seeking the protection, the court disagreed. 117  The court reviewed Katherine
F. v. New York and determined that the language of Education Law § 6527(3) was unequivocal in referencing and exempting
reports created pursuant to Mental Hygiene Law § 29.29, which includes incident reports on patient safety issues such as violent

behavior on the part of a patient or facility *883  employee. 118  Therefore, when Education Law § 6527(3) and Mental Hygiene
Law § 29.29 are read together, the court concluded that the incident report Bronx Lebanon Hospital generated with regard to

the patient's assault on the plaintiff, was exempt from disclosure. 119

The plaintiff further argued that she was entitled to disclosure of the report to the extent that the report contained statements

by the plaintiff herself and because she is a party to the action. 120  The court rejected that argument, noting that the disclosure

applied only to the “testimony” of an individual, not the incident report itself. 121  The court also rejected the plaintiff's argument
that the need for the incident report outweighed the privilege inasmuch as there was no concern that the plaintiff failed to
remember the details of the incident herself and therefore, the court determined that there was no need to override the privilege

and exempted the incident report from disclosure. 122

In light of the foregoing, we are reminded of the strong statutory protections afforded to hospitals and medical centers in
protecting internal quality assurance documents from disclosure. Although Phillips hints that perhaps the outcome would have
been different if the plaintiff had not remembered the details of the incident herself, the statutory protections provided to hospitals

and medical centers should not be *884  overridden lightly. 123  As a matter of public policy, we want our hospitals and medical

centers to improve the quality of their facilities for members of the public without fear of reprisal for doing so. 124  Put differently,
we want hospitals and medical centers to remedy wrongs that may occur and such facilities should not have to be concerned
with whether their internal quality reviews for purposes of improving patient care will be subject to disclosure and used to show
evidence of negligence in a court of law.

C. Update on Legalization of Aid-in-Dying

In our last Survey article, we discussed the First Department's decision in Myers v. Schneiderman, 125  where the appellate
division interpreted that the Penal Law prohibited a physician from actively aiding a patient in dying and upheld the
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constitutionality of prosecuting physicians who provide aid-in-dying under the Penal Law. 126  The plaintiffs in Myers appealed

to the Court of Appeals, which rendered its decision on September 7, 2017. 127  The Court of Appeals, in a unanimous per

curiam opinion, affirmed the appellate division's decision. 128

First, the Court of Appeals determined that the language of Penal Law §§ 120.30 and 125.15(3), which govern assisting a

person in committing suicide, “apply to anyone who assists an attempted or completed suicide” 129  without exception, which

had already been clarified by the Court of Appeals in People v. Duffy. 130

Second, the Court of Appeals rejected the plaintiffs' claims that assisted suicide statutes, as applied to aid-in-dying, violate

an individual's constitutional equal protection and due process rights. 131  More specifically, the Court of Appeals determined
that an individual's equal protection rights afforded in New York State are coextensive with  *885  those guaranteed under

the federal Constitution as outlined in Vacco v. Quill, 132  where the U.S. Supreme Court determined that New York's ban on
assisted suicide was constitutional because assisting a suicide is different from a patient refusing lifesaving medical treatment

for him or herself 133  Therefore, the Court of Appeals saw no reason to depart from that distinction in Myers. 134  On the ground
of due process, the Court of Appeals rejected the plaintiffs' claim that the assisted suicide statutes unconstitutionally burdened
the plaintiffs' fundamental right of self-determination to control the course of their medical treatment, which includes aid-in-

dying. 135  Although the Court of Appeals acknowledged that New York's Due Process Clause sometimes provides greater
constitutional protections than its federal counterpart, the right to obtain assistance to end one's life is not, and has never been,

part of New York's broader due process protections. 136  Instead, the Court of Appeals reiterated its long-held distinction between
refusing life-sustaining treatment and assisted suicide: “In the case of the terminally ill, refusing treatment involves declining
life-sustaining techniques that intervene to delay death. Aid-in-dying, by contrast, involves a physician actively prescribing

lethal drugs for the purpose of directly causing the patient's death.” 137

In that light, the Court of Appeals determined that the right to die was not a fundamental one and therefore, “the assisted suicide

statutes need only be rationally related to a legitimate government interest.” 138  The Court determined that the State had a
legitimate government interest in preserving life and preventing suicide, which is a public health problem, and in protecting

against the risks of misuse of a prescription dose of a lethal medication. 139  The Court of Appeals further referred to the
U.S. Supreme Court's decision in Vacco for a list of legitimate State interests in prohibiting assisted suicide, which include
“prohibiting *886  intentional killing and preserving life; preventing suicide; maintaining physicians' role as their patients'
healers; protecting vulnerable people from indifference, prejudice, and psychological and financial pressure to end their lives;

and avoiding a possible slide toward euthanasia.” 140  Therefore, the Court of Appeals concluded that the State Legislature had

a legitimate government interest in criminalizing assisted suicide. 141

Although Judge Rivera concurred in the per curiam opinion, she determined that the State's interests in banning assisted suicide

“are not absolute or unconditional.” 142  Rather, she would carve out an exception for mentally-competent, terminally-ill patients

approaching the “final stage of the dying process that is agonizingly painful and debilitating.” 143  Judge Rivera further explained
that the State cannot prevent the inevitable for a terminally ill patient and that, in those cases, the State's interest in protecting
against misuse of a lethal dose of prescription medication or in preventing suicide does not outweigh the patient's “right to self-

determination or the freedom to choose a death that comports with the individual's values and sense of dignity.” 144  Indeed,
Judge Rivera noted that the State's interest diminishes for the patient who does not have a choice as to whether to live or die, but

only as to how he or she will die. 145  Judge Rivera also opined that the State could choose not to do anything for a terminally
ill patient and to let death take its natural course, but the State had not done that by virtue of allowing a patient to refuse life-

sustaining treatment. 146  Furthermore, physicians do not passively participate in a patient's refusal of life-sustaining treatment;

i.e., there is nothing passive about turning off a ventilator or withholding nutrition. 147  The same is true for physicians who
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provide a lethal dose of medication for the patient to administer him or herself. 148  Finally, Judge Rivera noted that the test
is not the physician's intent or role in assisting the patient that is balanced against the State's interests in determining whether
*887  assisted suicide is constitutionally permitted; rather, it is the patient's own right to autonomy and personal integrity that

is balanced against the State's interests that is the deciding factor in determining the constitutionality of assisted suicide. 149

In his concurrence, Judge Fahey's concerns with legalizing assisted suicide included that it could lead to unanticipated
consequences, such as putting the State on a slippery slope toward legalizing nonvoluntary euthanasia (i.e., euthanasia of an

infant or mentally incompetent individual), and that it would expand to include persons not terminally ill. 150  In Judge Garcia's
concurrence, he opined that, to the extent that the plaintiffs asserted a “‘more particularized’ challenge to the assisted suicide

statutes”; i.e., based on individual patients' circumstances, he would reject those claims. 151  In other words, Judge Garcia opined
that, even when applied to a particular patient, the challenges to the State's ban on assisted suicide do not survive rational basis

review. 152  Judge Garcia further noted that the State's interests in preserving life and promoting “sound medical ethics” do not
diminish just because a patient is terminally ill and facing a painful death, that suicidal thoughts can be managed medically and
with counseling, and that the risk of misuse of a lethal dose of a prescription medicine persists in the final stages of life inasmuch

as many patients ultimately do not take the drug and may do so accidentally if provided. 153  Therefore, Judge Garcia opined

that New York's Due Process Clause does not include a fundamental right to physician-assisted suicide. 154  Finally, Judge
Garcia expressly noted that, although a successful constitutional challenge to New York's ban on physician-assisted suicide is
not foreclosed, “it is difficult to conceive of such a case” where such a challenge would be successful in light of the Court of

Appeals' holding in Myers that “heightened scrutiny is unwarranted.” 155

*888  In light of the foregoing, it is generally clear that New York has rendered what is for all intents and purposes, a final
decision banning physician-assisted suicide in New York State. Although a case involving a mentally-competent, terminally-
ill patient facing an imminent and painful death might sway some of the Court to carve out an exception to permit physician-
assisted suicide (e.g., Judge Rivera), the Court of Appeals nevertheless agrees that only a rational basis level of review is
warranted and that it is a mighty hard obstacle for a patient to overcome to challenge New York's ban on assisted suicide.

D. Extension of Absolute Privilege as a Defense to Defamation

The First Department recently clarified what constitutes privileged communications in defense to a claim of defamation. In
Stega v. New York Downtown Hospital, the plaintiff research scientist was the chair of the defendant hospital's Institutional

Review Board (IRB). 156  The IRB is a board of individuals designated by the defendant to “review, approve[,] and oversee its

biomedical research involving human subjects.” 157  The defendant was testing a compound for the treatment of cancer. 158  The

drug's manufacturer retained an oncologist to create research protocol and perform a clinical trial for the drug. 159  However,

because the oncologist was unable to develop research protocol, he requested that the plaintiff do it. 160

The plaintiff was successful and received compensation from the drug company. 161  The oncologist subsequently applied

for approval of the study from the IRB, which was granted, and began his clinical trial. 162  However, he ran into financial

problems such that he and the drug company requested that the plaintiff take over the trial. 163  The oncologist left the study

without developing alternative treatment plans for the patients. 164  The defendant, pursuant to the supervision of the plaintiff,

treated the patients. 165  When the drug company asked the defendant to take over the study, the plaintiff disclosed that the drug

manufacturer had *889  paid her. 166

“[The plaintiff] was placed on administrative leave pending an investigation of her conduct,” and was subsequently

terminated. 167  The plaintiff filed a formal complaint with the Food and Drug Administration (FDA) due to concerns that
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the patients in research protocols by the IRB “would not be properly supervised.” 168  The FDA commenced its investigation,

including an onsite inspection of the defendant. 169

During the course of its investigations, the chief medical officer of the hospital allegedly told the FDA that the plaintiff was
removed because she had “‘channeled’ funds from [the] research study sponsor [in]to her own research group and that she had

[told the oncologist] that she could use her position on the IRB to get a patient into the study.” 170  The representative also

claimed that while the plaintiff was the chairperson, all IRB approvals were “tainted.” 171  The plaintiff subsequently brought

suit for defamation against the defendant hospital as well as the chief medical officer. 172

The defendant hospital moved to dismiss on the grounds that the representative's statements were absolutely privileged. 173  The
motion court denied the motion and found that the statements were protected by a common interest qualified privilege since the

FDA investigation did not have the indicia of a quasi-judicial proceeding. 174  The defendants appealed. 175

Generally, an absolute privilege extends to “communications made by individuals participating in [public functions], such as

executive, legislative, judicial [,] or quasi-judicial proceedings ....” 176  The purpose is to “ensure that [an individual's] own
personal interests,” such as being subjected to a civil lawsuit, do not adversely impact the performance of the individual's public

function. 177

*890  The First Department explained that courts have extended the absolute privilege to apply to a wide variety of hearings

held by administrative agencies since they are “in substance judicial.” 178  As agencies continue to take on a more prominent role,
courts have recognized that “certain attributes of the judicial process have equal relevance to those administrative bodies that

utilize a quasi-judicial process in the determination of individual rights, privileges[,] or obligations.” 179  The First Department
explained that the trend has thus been to extend the privilege to statements made during the investigatory process of an agency

where the statements are “material and pertinent to the questions involved.” 180

“The FDA is an administrative agency of the federal government.” 181  It is responsible for overseeing the operation of IRBs in

conducting new drug protocols. 182  In the event the FDA, in the course of its investigation, finds the IRB is noncompliant with

governing regulations, the FDA can disqualify the IRB or its parent institution. 183  The FDA will then institute proceedings for

a regulatory hearing, which is subject to judicial review. 184  The First Department explained that given the possibility for an
adversarial hearing before the FDA and judicial review, this is the type of quasi-judicial process for which an absolute privilege

should apply. 185  The court thus held that “statements made to an investigator in the course of the initial investigation by the

FDA into the hospital's IRB are protected by an absolute privilege.” 186  Finding that “there is a strong public interest in ensuring
that those with information about research protocols for newly developed drugs are encouraged to speak fully and candidly,

without any need for self-censorship,” the First Department reversed the denial of the defendant's motion to dismiss. 187

*891  The dissent argued that any hearing following the FDA's investigation would not be an avenue for the plaintiff to

challenge the defendant's alleged defamatory allegations; instead, the hearing would be between the IRB and the FDA. 188  As

such, the FDA's investigatory process lacked the “safeguards” the Court of Appeals in the seminal case Toker v. Pollak 189  had

envisioned in refusing to extend the absolute privilege to certain agency proceedings. 190  The plaintiff was not the subject of

the investigation and had been afforded no due process protections. 191  She thus had no forum to challenge the statements. 192

As such, the situation in this case was in stark contrast to prior cases holding that statements made during an investigatory
proceeding were absolutely privileged. In Rosenberg v. Metlife, Inc., for instance, the Court of Appeals looked at “whether
statements made by an employer on a National Association of Securities Dealers (NASD) employee termination notice (Form
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U-5)” were subject to an absolute privilege. 193  The Court found that NASD performs regulatory functions like the Security

and Exchange Commission (SEC). 194  During its investigations of violations of the SEC's laws, NASD can hold “disciplinary

proceedings against registered representatives for securities violations” before a hearing panel. 195  These determinations are

subject to judicial review. 196  Impliedly, the former employee can appear before a panel at a hearing as the investigation ensues,
the decision from which the former employee can appeal. The Court found that “[t]he Form U-5's compulsory nature and its
role in the ... quasi-judicial process,” coupled with the public interest in the accuracy of the form, should be protected *892

by an absolute privilege. 197

The First Department's broad interpretation of a quasi-judicial proceeding fortifies absolute privilege as a defense to defamation
claims. Whereas prior case law seemed to suggest that the subject of the defamatory statement must have the benefit of a hearing
and judicial review of that outcome in order for the proceeding to be considered quasi-judicial, the First Department seemed
to broaden the scope of the privilege to encompass scenarios where as long as there is an administrative hearing of some sort,
regardless of whether the subject is entitled to participation, statements during the investigatory process are protected pursuant
to an absolute privilege. As agencies continue to take on a more significant role in society, particularly in the healthcare industry,
it is probable that the privilege will continue to expand.

III. NEW YORK STATE LEGISLATION

Within the last Survey year, New York State has had two major legislative developments, one involving the modification of
the statute of limitations to bring a medical malpractice matter to run from the time of discovery, not the time of the alleged
malpractice, and the other involving New York's adoption of the principles of the federal 21st Century Cures Act, which is
discussed above.

A. Lavern's Law

Named for Brooklyn woman Lavern Wilkinson, Lavern's Law amends the statute of limitations for commencing a medical
malpractice action to run from the discovery of the initial alleged malpractice (or the time when the malpractice should have

been discovered), and not from the time the initial alleged malpractice occurred. 198  The concept is not novel and, in fact, New
York is one of only six states to not have a discovery rule in place by which a medical malpractice statute of limitations is

measured. 199  The other states include Arkansas, Idaho, Maine, Minnesota, and South Dakota. 200

Ms. Wilkinson's case involved the alleged failure to diagnose lung cancer. 201  In 2010, she presented to Kings County with

chest pain, and an *893  X-ray was taken, which the resident physician in the emergency room read as being unremarkable. 202

Ms. Wilkinson was sent home and started to have trouble breathing, which the hospital physicians attributed to asthma. 203

However, in 2012, a physician looked at the 2010 chest X-ray again and saw what the physician should have seen the first
time; i.e., a small mass that was likely curable at the time, instead of “full-blown lung cancer” that had metastasized to other

organs. 204  Upon discovery of the mass, Ms. Wilkinson tried to sue the hospital--which was city-owned--for malpractice, but
it was too late, as she failed to bring the lawsuit against the municipal entity within fifteen months of when the alleged medical

malpractice occurred in 2010. 205  Ms. Wilkinson ultimately died in March 2013 at forty-one years of age. 206

Ms. Wilkinson's case resulted in state legislators devising a new law, colloquially known as Lavern's Law (Senate Bill S6800),
that would measure the time to bring a medical malpractice lawsuit from the time the allegedly-injured individual discovered

the malpractice, or should have discovered it, not from the time of the malpractice itself. 207  That version of the law was
significantly narrowed to claims of failure to diagnose cancer in order to ensure that it would pass both the State Assembly and

State Senate and get to Governor Cuomo's desk. 208
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On June 21, 2017, the New York State Senate passed Lavern's Law, leaving only the need for Governor Cuomo's approval for

the amendment to the statute of limitations to become law. 209  As described generally above, the goal of Lavern's Law was to

amend the statute of limitations for medical, dental or podiatric malpractice to include a discovery of injury rule
for failure to diagnose cancer or a malignant tumor, allowing the current two and half year statute of limitations to
run from the date an injured patient discovers, or should have discovered, that their injury was caused by *894

malpractice. 210

Specifically, Lavern's Law proposed to modify Civil Practice Law and Rules (CPLR) 203(g) by adding a new paragraph
indicating that, for purposes of commencing a medical, dental or podiatric malpractice action against the State or other municipal
entity, the time period for bringing such an action does not begin to run until the later of either (1) when the allegedly injured
party “knows or reasonably should have known of the negligent failure to diagnose cancer or a malignant tumor” and “knows or
reasonably should have known” that the failure to diagnose caused the injury; or (2) “the date of the last treatment” for the injury,
illness, or condition where there is “continuous treatment [of] the same injury, illness or condition [that] gave rise to the accrual

of [the] action.” 211  Notably, the legislation will not affect the one-year discovery rule for commencing a malpractice action

where an individual discovers the presence of a foreign object in his or her body (e.g., retained lap sponge from surgery). 212

The legislation also proposes to modify CPLR 214-a by measuring the two-and-a-half year statute of limitations from the later
of either (1) when the allegedly injured party “knows or reasonably should have known of the ... negligent failure to diagnose”
cancer or a malignant tumor and “knows or reasonably should have known” that the failure to diagnose caused the injury; or
(2) “the date of the last treatment” for the injury, illness, or condition where there is “continuous treatment [of] the same injury,

illness[,] or condition giving rise to the accrual of [the] action. 213

However, the discovery period will not exist in perpetuity. Under the proposed modifications to both CPLR 203(g) and CPLR
214-a, no action may be commenced after seven years from “the act, omission[,] or failure complained of,” or from the last

treatment where continuous treatment is involved. 214  Rather, an allegedly injured individual for failure to timely diagnose
cancer will have no more than seven years from the date of the alleged malpractice to bring a medical malpractice action

regardless of whether the individual discovers the injury after the seven *895  years. 215  This seven-year maximum holds true
and supersedes the provision in Lavern's Law that will give an allegedly-injured individual two-and-a-half years from the
effective date of the act to commence a malpractice action if the action would have been timely under the new discovery rule

prior to enactment of the act. 216

Notably, the original version of Lavern's Law called for the discovery rule to be implemented across all medical malpractice

cases, not just instances of alleged failure to diagnose cancer and/or a malignant tumor. 217  The original version would have also

permitted a one-year window to revive cases that were time-barred under the current statute of limitations. 218  However, the

version of Lavern's Law that passed by the State Senate on June 21, 2017 did not include the aforementioned propositions. 219

New York State Senator John DeFrancisco indicated that to get Lavern's Law passed, concessions had to be made, which

included the removal of the aforementioned provisions from the original version of the law. 220

Lavern's Law was signed into law by Governor Cuomo on January 31, 2018. 221  Indeed, it will be interesting to watch whether
this is the end of the road for Lavern's Law or whether state legislators will continue to push to broaden the law to include
all medical malpractice actions. It certainly seems that way in light of Assemblywoman Helene Weinstein's comments that

the current version of Lavern's Law is a “good first step” toward “encompass[ing] all victims of medical malpractice.” 222
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Although Lavern's Law seems like a “win” for allegedly injured individuals, Governor Cuomo will undoubtedly continue
receiving pressure from both sides on further expansion of the statute of limitations to include all medical malpractice actions.
Prior to Governor Cuomo approving Lavern's Law, medical societies and hospitals voiced their concerns that insurance
premiums would rise and that some physicians would leave the state, which could negatively impact patients' access to medical

care in New York State. 223  A spokesperson for the Lawsuit Reform Alliance of New York also indicated that the passing of
Lavern's Law could turn what is already a crisis concerning medical care in New York into a *896  catastrophe, although

he did not elaborate on that point. 224  Whether there is any impact on insurance premiums or whether there has been any
adverse effect on healthcare in New York State remains to be seen, but New York State should be cautious about broadening
the statute of limitations for medical malpractice claims any further to avoid what could be strong opposition from physicians
and hospitals statewide.

B. Changes in New York Medical Marijuana Regulations 225

Throughout the year, and as recently as August of 2017, the New York State Department of Health (NYSDOH) announced
new sets of regulations aimed at improving the state's medical marijuana program for patients, practitioners, and registered

manufacturing and dispensary organizations. 226  By way of background, in July 2014 Governor Cuomo signed the
Compassionate Care Act into law, creating a Medical Marijuana Program that regulates the manufacture, sale, and use of

medical marijuana. 227  After a lengthy eighteen month phase-in period, the Program officially launched on January 7, 2016. 228

However, the State's progressive Act did not alter the laws regarding recreational use of marijuana, which remains illegal in

New York State. 229

At its most basic level, the Program allows healthcare practitioners to certify qualifying patients for medical marijuana use in

nonsmoking forms including pills, oils, and vapors. 230  To qualify, a patient must suffer *897  from a severe or life-threatening
condition (e.g., cancer, HIV or AIDS, ALS, etc.) that is coupled with a complicating condition such as chronic pain, seizures, or

severe nausea. 231  The governing regulations outline eleven life-threatening conditions and five complicating conditions. 232

Further, qualified patients must be a resident of New York State and obtain a registry identification card from the NYSDOH

that must be carried with them whenever they are in possession of medical marijuana. 233  While there is a wealth of other
regulations governing the Program, the underlying premise is simple--give eligible patients access to medical marijuana for
legitimate healthcare purposes.

Unfortunately, the original iteration of the Program did not adequately achieve this goal. In practice, there were several

deficiencies that prevented the Program from running smoothly and efficiently. 234  For one, the Program's strict regulations
significantly inhibited patients' ability to acquire medical marijuana, creating low patient demand and high production costs

that in turn made medical marijuana too expensive for the majority of patients to afford. 235  In addition, there were too few

registered medical practitioners with the ability to certify patients for the usage of medical marijuana. 236  Forms of medical
marijuana were restricted, manufacturing was limited to a select group of companies, doctors were not knowledgeable about

the Program, and many felt that too few medical conditions were covered. 237

*898  In response to these issues, New York's Legislature and the NYSDOH proposed and implemented several legislative

and regulatory changes. On November 30, 2016, nurse practitioners gained the power to certify qualifying patients. 238

In December 2016, manufacturing caps were lifted that allowed more state-approved companies to grow and sell medical

marijuana, increasing variety and driving down consumer costs. 239  In March 2017, chronic pain was added as a complicating

condition and physician's assistants also gained the authority to certify patients. 240  These alterations not only increased the
number of patients eligible for medical marijuana, but also increased the number of healthcare providers licensed to prescribe it.
The effects were immediately noticeable--as of August 2017, the Medical Marijuana Program served 26,561 certified patients,
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with 1,155 registered participating practitioners. 241  Of those patients, 11,569 had received certification only after the newest

regulations took force. 242  All in all, the number of patients participating in the program rose by a staggering seventy-seven

percent since the Program's initial launch. 243  Finally, as of June 2017, a second four-hour course had been added through the

Medical Cannabis Institute to assist registered practitioners in completing *899  their continuing medical education credits. 244

While the aforementioned regulations are in place, there are a bevy of proposals still awaiting legislative approval or working
their way through the administrative process. On August 10, 2017, the NYSDOH announced a new set of regulations aimed at
continually expanding the state's current Program, reducing costs, and providing an “improved experience” for both medical

marijuana patients and the organizations manufacturing and dispensing it. 245  If enacted, the newest regulations will (1) expand
and permit the sale of additional medical marijuana products that are currently not available to patients; (2) improve the way
in which medical marijuana is dispensed; (3) allow prospective practitioners to complete their training in a shorter amount of

time; and (4) allow hospital-bound patients to self-administer medical marijuana (within limits). 246

With regard to medical marijuana products, the newest set of regulations will allow dispensing organizations to manufacture
and distribute additional forms of medical marijuana to qualified patients, including topical lotions, ointments, patches, solid
and semi-solid products, chewable and effervescent tablets, lozenges, and other nonsmokeable forms of ground marijuana

plant material. 247  This marks a broad expansion given the fact that presently-certified patients only have access to the use of

nonsmokeable forms of medical marijuana. 248  The proposed regulations would also allow new companies to manufacture and

sell medical marijuana, hopefully increasing supply and sparking competition that might drive down prices. 249  Registration
requires application to the NYSDOH, the submission of detailed plans of their infrastructural business plans, and payment

of a $10,000 nonrefundable *900  application fee and a $200,000 registration fee to the State. 250  Additionally, the selected
organizations are required to contract with a New York State independent laboratory to test medical marijuana products prior

to dispensing. 251  While these requirements are somewhat arduous, the State can ensure that patients are receiving quality
medical marijuana from responsible and well-functioning companies while simultaneously generating revenue that the State

can reinvest into the Program. 252

All things considered, New York's Medical Marijuana Program is expanding quite rapidly. In just under two years since its
official launch, the Program boasts over 25,000 patients, has already generated positive revenue for the State, and has undergone
several legislative and administrative changes in a political climate where consensus is not easily found. How this Program
evolves in coming years will be quite intriguing, and when, if at all, New York will eventually make the jump to legalizing
recreational marijuana.

IV. FEDERAL LEGISLATION

Just prior to the end of President Obama's second term as President of the United States, he signed two pieces of legislation into

law as part of an overall health care reform package in December 2016--the 21st Century Cures Act, 253  which incorporates

components of the Helping Families in Mental Health Crisis Act that originally died in the United States Senate. 254

A. The 21st Century Cures Act

In December 2016, Congress passed the 21st Century Cures Act (the *901  “Cures Act”) in an attempt to continue the

“discovery, development, and delivery” cycle of medical treatments and innovation. 255  The Energy and Commerce Committee
has weighed in on the Cures Act, stating that
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[i]n the [twenty-first] [c]entury, the pace of health care innovation is rapidly accelerating .... Health research is
moving quickly, but the federal drug and device approval apparatus is in many ways the relic of another era. We
have dedicated scientists and bold leaders at agencies like the NIH and the FDA, but when our laws don't keep

pace with innovation, we all lose. 256

Indeed, as a multifaceted act covering a wide variety of issues with biomedical research in the [twenty-first] century, we cover
the following highlights here in this Survey.

The Cures Act reauthorized funding for the National Institutes of Health (NIH) for the 2016-2020 Fiscal Years. 257  Beyond

refunding the NIH, the Cures Act established an innovation fund at the NIH for the 2017-2026 fiscal years; 258  the goal of which

is to “spur scientific innovation” through “high-risk high-reward research,” namely for “unmet medical needs.” 259  High-risk,
high-reward research involves innovative, creative, cutting edge methods of pursuing solutions to the thousands of diseases that

have no cures. 260  In other words, without taking a risk on the research, the gain will not be great and the director of the NIH
has the power to establish the percentage of funding that an individual institute will be required to spend on a particular area of

research. 261  That is, the NIH will not fund traditional research that provides only incremental advances to medical research. 262

Although the Cures Act authorizes funding for high-risk, high-reward research, it is not funding without strings attached. The
Cures Act requires increased accountability on the part of the NIH as it pertains to the potential duplication of biomedical

research. 263  To that end, the Cures Act gives the director of the NIH power to appoint directors of various national research

institutes for five-year terms and there is no limit on the *902  number of terms a director can serve. 264  The Cures Act would
also require the NIH to review all “R-series” grants by directors of national research institutes and centers, but the directors
would have to consider whether the research aligns with the NIH strategic plan and whether the research is duplicative of

research being conducted by other programs or projects. 265

Perhaps most importantly, the Cures Act provides new guidance for protection of patient records and information involved
in the NIH research under the Health Insurance Portability and Accountability Act (HIPAA). Previously, HIPAA permitted
covered entities to use a patient's protected health information for purposes of treatment, payment for services, and health care

operations. 266  Essentially then, the House of Representatives in forming the Cures Act expanded the definition of health care
operations and public health activities to include disclosure of, and remote access to, protected health information without prior

patient authorization for research purposes. 267

Indeed, under section 2063, the Cures Act would permit a researcher to access patients' protected health information remotely
for the limited purposes of research as long as appropriate safeguards are in place and the researcher may not be otherwise

permitted to copy or retain the information after the approved research has been concluded. 268  In fact, the Cures Act expressly
calls on the Secretary of Health and Human Services to treat disclosures of a patient's protected health information for research

purposes similarly to disclosures of protected health information for public health purposes. 269  Finally, the Cures Act permits
a patient to fill out an authorization for future disclosure of protected health information for research purposes as long as it
expressly explains the purposes of the disclosure of patient health information and is subject to revocation at a specific time

or upon completion of the research. 270

Additionally, the Cures Act requires the creation of working groups to report on how the disclosure of protected health
information for research purposes is working, including the ability of patients to set preferences for how his or her protected
health information was used *903  during research, timing of authorizations, procedure for revoking authorizations, barriers to
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research related to the restrictions on disclosure, and use of protected health information. 271  Part of the working groups' duties
also include assessing the expectations regarding the use of protected health information for research and the impact of using

protected health information from special groups of patients in research (e.g., children and disabled individuals). 272

The Cures Act also provides a framework for utilizing evidence from patients' clinical experience, i.e., “real world evidence,”
in evaluating the effectiveness of drugs. For purposes of this discussion, “real world evidence” “means data regarding the
usage, or the potential benefits or risks, of a drug derived from sources other than randomized clinical trials,” including from

observational studies, registries, claims and patient-centered outcome research activities. 273  In particular, the Secretary of
Health and Human Services, no later than two years after enactment, is required to set forth a framework for implementing

the integration of real world evidence into the data collected to support the approval of a new indication for a drug. 274  The
framework must include (1) current sources of data from real world evidence, i.e., patients' clinical experience, (2) gaps in
current data collection, (3) current standards and methodologies for collection and analysis of data, and (4) priority areas

and potential pilot opportunities. 275  The Secretary of Health and Human Services must also consult with the applicable
“regulated industry, academia, medical professional organizations, representatives of patient advocacy organizations, consumer
organizations, disease research foundations, and any other interested parties” in establishing that framework to integrate clinical

experience data with other data collected in support of approving a new indication of a drug. 276  The framework must then

be implemented within two years of enactment of the Cures Act. 277  In implementing the framework, the Secretary of Health
and Human Services must also use the framework to provide “guidance for industry” on the circumstances under which drug
sponsors and the Secretary of Health and Human Services can rely on real world evidence and the standards and methodologies

for collecting and analyzing *904  evidence from clinical experience. 278  The Secretary of Health and Human Services can

also use real world evidence for purposes not specified above as long as there is a sufficient basis for nonspecified use. 279

In terms of innovation, the Cures Act also expanded antimicrobial resistance monitoring programs and, in conjunction with

State and local public health departments, will work to implement antimicrobial stewardship programs. 280  The purpose of these
antimicrobial stewardship programs is to identify patterns of bacterial and fungal resistance in humans to various antimicrobial

drugs, prevent the spreading of infections that are resistant to antimicrobial drugs and promote antimicrobial stewardship. 281

Ultimately, the goal is to develop new antibacterial and antifungal medications to combat these drug-resistant bacteria and fungi

in limited populations before being released to all members of the general public. 282

Although the Cures Act was passed with bipartisan support under the Obama administration, we anxiously await the guidance
from the Department of Health and Human Services on numerous issues related to the disclosure of patients' protected
health information for purposes of cutting edge biomedical research. Therefore, despite the advances that the Cures Act
makes in providing funding for high-risk, high-reward research, those advances may be thwarted if the current presidential
administration's budget passes with the aforementioned cuts as part of it.

B. Helping Families in Mental Health Crisis Act

The Helping Families in Mental Health Crisis Act (the “Crisis Act”), authored and proposed by Representative Timothy Murphy,

is an amendment to the Public Health Services Act 283  and is designed to ensure access to psychiatric and mental health services
and to ensure that those individuals with mental health issues and substance use disorders are “treated fairly” by insurance

companies. 284  The Crisis Act also seeks clarification of HIPAA privacy provisions as it relates to disclosure of *905  protected

health information for individuals with mental health issues. 285

The impetus for the Crisis Act was the gravity of nationwide untreated serious mental illness. 286  Indeed, several legislators
have remarked on the broken nature of the nation's mental health care system, the lack of access to required mental health
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services, and the fact that many individuals cannot afford the mental health care they need. 287  More generally, Senator John
Cornyn from Texas remarked that the Crisis Act “is about finding ways to help the mentally ill individual get help while keeping

the community safe at the same time.” 288

In brief, the Crisis Act is about helping the federal agencies make structural changes such that the provision of mental health

services across the nation is more efficient and better coordinated for patients. 289  To that end, the Crisis Act creates a new
committee, the Interdepartmental Serious Mental Illness Coordinating Committee, to link leaders of several agencies involved
in providing mental health care (e.g., the Department of Veteran Affairs, the Department of Justice and Substance Abuse,

and Mental Health Services Administration), 290  creates the new position of the Assistant Secretary for Mental Health and
Substance Use in the Department of Health and Human Services to administer the new developments in access to mental

health services, 291  and establishes the National Mental Health and Substance Use Policy Laboratory to determine areas

where expansion of treatment services is required. 292  Perhaps most critically, the Interdepartmental Serious Mental Illness
Coordinating Committee is required within five years of the enactment of the Crisis Act to provide:

a summary of advances in serious mental illness and serious emotional disturbance research related to the prevention of,
diagnosis of, intervention in, and treatment and recovery of, serious mental illnesses, serious emotional disturbances, and
advances in access to services and support for individuals with a serious mental illness or serious emotional disturbance;

1. an evaluation of the effect on public health of Federal programs *906  related to serious mental illness or
serious emotional disturbance, including measurements of public health outcomes such as--

(A) rates of suicide, suicide attempts, prevalence of serious mental illness, serious emotional disturbances, and
substance use disorders, overdose, overdose deaths, emergency hospitalizations, emergency room boarding,
preventable emergency room visits, involvement with the criminal justice system, crime, homelessness, and
unemployment;

(B) increased rates of employment and enrollment in educational and vocational programs;

(C) quality of mental and substance use disorder treatment services; and

(D) any other criteria as may be determined by the Secretary;

2. a plan to improve outcomes for individuals with serious mental illness or serious emotional disturbances,
including reducing incarceration for such individuals, reducing homelessness, and increasing employment; and

3. specific recommendations for actions that agencies can take to better coordinate the administration of mental

health services for people with serious mental illness or serious emotional disturbances. 293
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Finally, the Interdepartmental Serious Mental Illness Coordinating Committee will also include a host of members from the
community, including: (1) at least two individuals who have lived experience with a serious mental illness or serious emotional
disturbance; at least (2) one individual who is a parent or guardian of an individual with a serious mental illness or emotional
disturbance; (3) one individual who is from a leading research, advocacy, or service organization for individuals with mental
illness; (4) two psychiatrists, psychologists, clinical social workers, or psychiatric nurses, nurse practitioners, or physician
assistants; (5) one mental health professional licensed in treating children and adolescents with serious emotional disturbances;
(6) one mental health professional with research and/or clinical mental health experience with minorities and medically-
underserved populations; (7) one state-certified mental health peer specialist; (8) one judge with experience in adjudicating
cases in mental health court; (9) one law enforcement or *907  corrections officer with experience in handling individuals in
mental health crisis or with a serious mental illness or emotional disturbance; and (10) one homeless services provider with

experience with patients with serious mental illness or emotional disturbance or in mental health crisis. 294

The Crisis Act directs the Assistant Secretary for Mental Health and Substance Use, who is appointed by the President, to oversee
all mental health and substance use programs and to develop a strategy for evaluating programs under the Assistant Secretary's

purview and those programs under the purview of other offices with the Department of Health and Human Services. 295

It is also the duty of the Assistant Secretary to provide recommendations to the Secretary of Health and Human Services
regarding the improvement of the quality of prevention and treatment programs for individuals with mental and substance

use disorders. 296  The Crisis Act also establishes a National Mental Health and Substance Use Policy Laboratory for the
identification, coordination, and facilitation of policy changes “likely to have a significant effect on mental health, mental illness,

recovery supports, and the prevention and treatment of substance use disorder services.” 297

In terms of the proposed improvements to treatment, the Crisis Act provides grants for community based health systems across

the states that provide mental health and substance use services to patients. 298  The service would be available twenty-four

hours each day, seven days per week. 299  A community-based health system must (1) identify a state agency to be responsible
for administration of the program under the grant; (2) “provide for an organized community-based system of care for individuals
with mental illness, and describe available services and resources in a comprehensive system of care”; (3) outline the manner
in which the state and local authorities will provide services in a way that maximizes the efficiency, effectiveness, and quality
of programs; (4) describe how the state will promote evidence-based practices, including those available for patients with early
onset mental illness, how the state will provide comprehensive individual treatment, and how the state will integrate physical
and mental health services; (5) outline case management services; (6) describe how to engage both mentally ill adults *908
and children with their caregivers in making health care decisions; and (7) include descriptions of how the system will reduce
hospital stays and incidents of suicide, available recovery support services for mentally ill adults and children, and how the

state will integrate mental health and primary care together. 300  The community-based system of care outlined above that is
to be provided for adults with mental illnesses includes health and mental health services, rehabilitation services, employment
services, housing services, educational services, substance abuse services, medical and dental care, as well as other support

services to ensure that the individuals are able to function outside of inpatient or residential treatment. 301

Additionally, states are not permitted to spend less than ten percent of the amount the state receives for implementing the

community-based system of care for adults who suffer from psychotic disorders. 302  Indeed, research from the NIH “shows
that people who receive this kind of care stay in treatment longer; have greater improvement in their symptoms, personal

relationships and quality of life; and are more involved in work or school compared to people who receive standard care.” 303

Therefore, through the above grants, the federal government is attempting to ensure that patients with serious mental illnesses
have the best chance of functioning in the community (i.e., outside institutional treatment).

In addition to the above community-based treatment, the House of Representatives passed, as part of its bill, a five million
dollar grant program for states for assertive community treatment, which provides a team of mental health professionals to
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patients twenty-four hours each day, seven days per week, as well as access to additional assisted outpatient treatment where an

individual might not otherwise seek help. 304  The assertive community treatment program also requires the Assistant Secretary
for Mental Health and Substance Abuse to provide a report as to the cost savings and improvement in public health outcomes,
including mortality, suicide, substance abuse, and hospitalization, as well as the rates of patient involvement with the criminal

justice system and homelessness, and the patient's (and family's) satisfaction with program participation. 305

Likewise, the Crisis Act provides for similar access to mental health *909  or psychiatric treatment for children and adolescents
through pediatric primary care providers and a mental health team consisting of case coordinators, child and adolescent

psychologists, social workers, or mental health counselors. 306

The Crisis Act also strengthens the network of national suicide hotlines. Namely, the Assistant Secretary must coordinate a
network of suicide crisis centers across the nation that will operate day and night; maintain a suicide prevention hotline to link
the caller to appropriate emergency, mental health, and social services personnel; and work with the Secretary for Veterans

Affairs to ensure that veterans have access to specialized suicide crisis services. 307  Grants will also be awarded to community-

based primary care, behavioral health care, emergency department, or state mental health 308  entities “to implement suicide

prevention and intervention programs for individuals who are [twenty-five] years of age or older.” 309  The goal in providing
these grants is to raise suicide awareness, to establish a process for referring patients for appropriate counseling services, and

to improve clinical care and outcomes for individuals at risk of committing suicide. 310

With respect to changes to HIPAA, the Crisis Act requires the Secretary of Health and Human Services to develop and
disseminate model programs and materials to train health care providers, lawyers, patients, and their families regarding the

circumstances under which a patient's protected health information may be disclosed without permission. 311  Prior to the Crisis

Act, there were no protections for disclosure of a patient's mental health information under the federal HIPAA regulations. 312

As a reminder, at present, HIPAA permits, but does not require, the following disclosures without an authorization from the
patient for disclosure: (1) to the individual; (2) for treatment, payment, and health care operations; (3) where an individual is
incapacitated or in an emergency, or where informal verbal consent is obtained; (4) where disclosure is incident to an otherwise
permitted use and disclosure; (5) for public interest and benefit activities; and (6) as part of a Limited Data Set for purposes of

research, public health, and health *910  care operations. 313  A disclosure is considered to be for public interest and benefit
activities where the disclosure is required by law; public health activities warrant the disclosure (e.g., disease control); the
patient is a victim of abuse, neglect or domestic violence; health oversight activities (e.g., oversight of the health care system);
for judicial and administrative proceedings; for law enforcement purposes; regarding decedents to coroners, funeral directors
and medical examiners; for cadaver donation; for research purposes; serious threats to health or safety; essential government

functions; and workers' compensation. 314

Although the Crisis Act includes various other minutiae, the above provides the highlights of the act as incorporated into
the Cures Act and demonstrates the gravity of the mental health crisis in the United States and the failure of the healthcare
system to provide mental health treatment. However, even though Congress passed the Crisis Act as part of the Cures Act,
Congress will still have to approve the proposed grants and appropriations and therefore, should Congress decline to approve

the recommendations in the act, the above measures could have been all for naught. 315  Indeed, we will have to watch the
upcoming congressional budgets to determine whether the states will have access to the increased federal funding to provide
better access to mental health treatment. Furthermore, on a more micro level, issues with disclosure of mental health information
will be something to watch as the Secretary for Health and Human Services reveals its guidance on the issue as it may prove
more difficult for defense litigants to gain access to a plaintiff's mental health information even where relevant to the litigation.

CONCLUSION
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Looking ahead, the decisions surrounding the MIF amendments and the disclosure of hospital incident reports, and the continued
push of Lavern's Law through the New York State Legislature, will have the most immediate effect on medical malpractice
practitioners across the State and must be watched closely. Additionally, the Court of Appeals has signaled its reluctance to open
the door to legalizing physician-assisted suicide (i.e., aid-in-dying) in New York, sending what appears to be largely a death
knell for future challenges to the State's ban on the practice. Furthermore, we anticipate a greater expansion of absolute *911
privilege for statements made in the course of administrative proceedings and await potential challenges to the gross deference
afforded to an employer in ADA failure to accommodate claims. Finally, the Helping Families in Mental Health Crisis Act will
hopefully provide federal support to assist patients suffering from mental illnesses with improved access to the care they need.
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45 780 F.3d 562, 581 (4th Cir. 2015).

46 Id. at 566.

47 Id.

48 Id. at 566-67.

49 Id. at 567.

50 Jacobs, 780 F.3d at 579 (quoting 42 U.S.C. § 12111(8) (2012)).

51 Id. at 580.

52 Id.

53 Id.

54 Id.

55 Jacobs, 780 F.3d at 580.

56 Compare Stevens v. Rite Aid Corp., 851 F.3d 224, 227 (2d Cir. 2017) (mentioning the pharmacist plaintiff had worked at Rite
Aid for thirty-four years prior to the revised job description), with 42 U.S.C. § 12111(8) (2012) (“[C]onsideration shall be given to
the employer's judgment as to what functions of a job are essential, and if an employer has prepared a written description before
advertising or interviewing applicants for the job, this description shall be considered evidence of the essential functions of the job.”).

57 K.I. v. Vullo, 57 Misc. 3d 244, 245, 57 N.Y.S.3d 661, 662 (Sup. Ct. Kings Cty. 2017).

58 Id. at 252, 57 N.Y.S.3d at 667.

59 Id. at 247, 57 N.Y.S.3d at 664 (quoting N.Y. PUB. HEALTH LAW § 2999-g (McKinney 2015)); Legislative Memorandum of Sen.
Hannon, reprinted in 2016 McKinney's Sess. Laws of N.Y., ch. 517, at 1653 (“This bill would ensure that the future health care costs
for infants who sustained birth-related neurological injuries and received a court-approved settlement or judgment are properly paid
for by the Medical Indemnify Fund.”).

60 K.I., 57 Misc. 3d at 247, 57 N.Y.S.3d at 664 (citing N.Y. PUB. HEALTH LAW § 2999-h(4) (McKinney 2015 & Supp. 2018)).

61 Id. at 248, 57 N.Y.S.3d at 664 (quoting PUB. HEALTH § 2999-h(1)).

62 Act of Feb. 1, 2017, 2017 McKinney's Sess. Laws of N.Y., ch. 4, at 2-3 (codified at N.Y. PUB. HEALTH LAW §§ 2999-h, 2999-j
(McKinney Supp. 2018) (repealing N.Y. Pub. Health Law § 2999-k (McKinney Supp. 2018)).

63 Legislative Memorandum of Assemb. Abinanti, reprinted in 2017 McKinney's Sess. Law News, ch. 4, at A-20.

64 See K.I., 57 Misc. 3d at 249, 57 N.Y.S.3d at 665 (quoting PUB. HEALTH § 2999-h(1)).

65 See Legislative Memorandum of Sen. Hannon, supra note 59, at 1654 (“Section 3 of this bill also makes technical amendments
regarding eligibility for the Fund to address issues raised in Matter of K.O. v. Lawsky ....”).

66 K.O. v. Lawsky, 50 Misc. 3d 742, 743, 18 N.Y.S.3d 840, 841 (Sup. Ct. Kings Cty. 2015).

67 Id. at 745, 18 N.Y.S.3d at 843.

68 Id.

69 Id. at 745-46, 18 N.Y.S.3d at 843.

70 Id. at 748, 18 N.Y.S.3d at 844.
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71 See K.O., 50 Misc. 3d at 748, 18 N.Y.S.3d at 844.

72 See id. (quoting Joyner-Pack v. New York, 38 Misc. 3d 903, 909-10, 957 N.Y.S.2d 810, 814 (Ct. Cl. 2012)).

73 Id. at 748, 18 N.Y.S.3d at 845.

74 Id.

75 See Legislative Memorandum of Sen. Hannon, supra note 59, at 1654 (specifically addressing the desire to expand child access to
the fund, which was emphasized by Judge Steinhardt in her opinion in K. O.).

76 See K.I. v. Vullo, 57 Misc. 3d 244, 249, 57 N.Y.S.3d 661, 665 (Sup. Ct. Kings Cty. 2017) (quoting N.Y. PUB. HEALTH LAW §
2999-h(1) (McKinney Supp. 2018)).

77 See id.

78 Id. at 250, 57 N.Y.S.3d at 665.

79 See id. at 250, 57 N.Y.S.3d at 666 (quoting Pregnancy--Labor and Birth, DEPT. HEALTH & HUM. SERVS., https://
www.womenshealth.gov/pregnancy/childbirth-and-beyond/labor-and-birth (last updated Feb. 9, 2018)).

80 Id. at 245, 57 N.Y.S.3d at 663.

81 K.I., 57 Misc. 3d at 246, 57 N.Y.S.3d at 663.

82 See Yinka Oyelese & Cande V. Ananth, Placental Abruption, 108 OBSTETRICS & GYNECOLOGY 1005, 1005-16 (2006)
(providing a highly technical explanation of the medical causes and effects of placental abruption, followed by an exploration of
treatment options); Placental Abruption, MAYO CLINIC (Jan. 12, 2018), https://www.mayoclinic.org/diseases-conditions/placental-
abruption/basics/definition/CON-20024292 (giving a broad overview of the symptoms, causes, complications, and treatment of
placental abruption).

83 K.I., 57 Misc. 3d at 246, 57 N.Y.S.3d at 663.

84 See Kimberly A. Allen & Debra H. Brandon, Hypoxic Ischemic Encephalopathy: Pathophysiology and Experimental Treatments, 11
NEWBORN & INFANT NURSING REV. 125-33 (2011) (comprehensively explaining the medical condition and its ramifications
for children while examining experimental treatments for future application).

85 K.I., 57 Misc. 3d at 245-46, 57 N.Y.S.3d at 663.

86 Id. at 246, 57 N.Y.S.3d at 663.

87 Id.

88 Id.

89 Id. (citing N.Y. PUB. HEALTH LAW § 2999-h(4) (McKinney Supp. 2018)).

90 K.I., 57 Misc. 3d at 246, 57 N.Y.S.3d at 663.

91 Id. at 247, 57 N.Y.S.3d at 663-64.

92 See id. at 245, 57 N.Y.S.3d at 662.

93 Id. at 250, 57 N.Y.S.3d at 665 (“[T]he Court finds that there is no requirement that the alleged malpractice take place precisely at
the time of birth. The plain meaning of the statutory language clearly indicates that the pertinent provision of the Public Health Law
requires that the injury take place in the course of labor, at the time of birth, or during the birth admission.”).

94 See id. at 248-50, 57 N.Y.S.3d at 664-65 (quoting Legislative Memorandum of Sen. Hannon, supra note 59, at 1654).
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95 See K.I., 57 Misc. 3d at 250-51, 57 N.Y.S.3d at 666 (quoting Nat'l Inst. of Health, About Labor and Delivery, DEP'T HEALTH AND
HUM. SERV. (Sept. 1, 2017), https://www.nichd.nih.gov/health/topics/labor-delivery/topicinfo).

96 Id. at 251, 57 N.Y.S.3d at 666.

97 See id.

98 Id.

99 Id. at 251-52, 57 N.Y.S.3d at 666-67.

100 See K.I., 57 Misc. 3d at 252, 57 N.Y.S.3d at 667.

101 Id.

102 See id. at 250, 57 N.Y.S.3d at 665.

103 See id. at 249, 57 N.Y.S.3d at 665.

104 See 54 Misc. 3d 294, 296, 40 N.Y.S.3d 751, 752 (Sup. Ct. Bronx Cty. 2016).

105 Id.

106 N.Y. EDUC. LAW § 6527(3) (McKinney 2016 & Supp. 2018); N.Y. PUB. HEALTH LAW § 2805-m(1)-(2) (McKinney 2012 &
Supp. 2018).

107 EDUC. § 6527(3).

108 See id.

109 Id.; see N.Y. PUB. HEALTH LAW §§ 2805-j(1)(a), (f), 2805-k(1), 2805-l (1)(a), 2805-m(1)-(2) (McKinney 2012); N.Y. MENTAL
HYG. LAW § 29.29(1)(ii) (McKinney 2011).

110 54 Misc. 3d at 295, 40 N.Y.S.3d at 751.

111 Id.

112 Id.

113 See id. at 295, 40 N.Y.S.3d at 751-52.

114 See id. at 297, 40 N.Y.S.3d at 753.

115 See Phillips, 54 Misc. 3d at 296, 40 N.Y.S.3d at 752 (quoting Katherine F. v. New York, 94 N.Y.2d 200, 204, 723 N.E.2d 1016, 1017,
702 N.Y.S.2d 231, 232 (1999)).

116 Id. (internal quotation marks omitted) (quoting Katherine F., 94 N.Y.2d at 204, 723 N.E.2d at 1017, 702 N.Y.S.2d at 232).

117 See id.

118 See id. In Katherine F., the Court of Appeals upheld the appellate division's determination that the defendant psychiatric hospital's
incident reports regarding a hospital employee's sexual abuse and assault of her child who was a patient at the hospital were exempted
from disclosure under Education Law § 6527 (3). Katherine F, 94 N.Y.2d at 203, 205-06, 723 N.E.2d at 1017-18, 702 N.Y.S.2d at
232-33. More specifically, the Court of Appeals determined that the incident reports the hospital produced were done in accordance
with Mental Hygiene Law § 29.29, which requires psychiatric hospitals to appoint a “patient care and safety team” to conduct
investigations and reporting of “any incidents of violent behavior exhibited by a hospital employee.” Id. at 205, 723 N.E.2d at 1018,
702 N.Y.S.2d at 233 (quoting N.Y. MENTAL HYG. LAW § 29.29(1)(ii) (McKinney 2011)). Furthermore, the Court of Appeals
determined that such incident reports were unequivocally part of the psychiatric hospital's quality assurance function, inasmuch as
any incident reports must be transmitted to the Commissioner of the Office of Mental Health, who then forwards the reports to the
State Commission on Quality of Care for the Mentally Disabled. Id. at 205, 723 N.E.2d at 1018, 702 N.Y.S.2d at 233 (citing MENTAL
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HYG. § 29.29(4)-(5)). Therefore, the Court of Appeals determined that an investigation report prepared by a physician for the Director
of Quality Assurance, two incident reports prepared by hospital personnel, and an incident report prepared by the State Office of
Mental Health's Bureau of Safety and Security Services were clearly exempt from disclosure under Education Law § 6527 (3), which
expressly includes reports prepared pursuant to Mental Hygiene Law § 29.29. Id. at 206, 723 N.E.2d at 1018, 702 N.Y.S.2d at 233.

119 See Phillips, 54 Misc. 3d at 296, 40 N.Y.S.3d at 752.

120 Id. at 297, 40 N.Y.S.2d at 752-53.

121 Id. at 297, 40 N.Y.S.2d at 753.

122 See id.

123 See id.

124 See Katherine F. v. New York, 94 N.Y.2d 200, 205, 723 N.E.2d 1016, 1018, 702 N.Y.S.2d 231, 233 (1999).

125 See Samuel J.M. Donnelly & Mary Ann Donnelly, 2015-16 Survey of New York Law: Health Law, 67 SYRACUSE L. REV. 989,
998-1003 (2017).

126 See 140 A.D.3d 51, 65, 31 N.Y.S.3d 45, 55-56 (1st Dep't 2016), aff'd, 30 N.Y.3d 1, 85 N.E.3d 57, 62 N.Y.S.3d 838 (2017).

127 Myers v. Schneiderman, 30 N.Y.3d 1, 11, 85 N.E.3d 57, 61, 62 N.Y.S.3d 838, 842 (2017). Although we recognize that the Court of
Appeals' decision is beyond the scope of this Survey year, we felt it necessary to provide a brief update on what appears to be end
of the aid-in-dying discussion in New York before the next Survey year.

128 Id. at 10, 17, 85 N.E.3d at 60, 65, 62 N.Y.S.3d at 841, 846.

129 See id. at 12, 85 N.E.3d at 62, 62 N.Y.S.3d at 843.

130 See id. at 12-13, 85 N.E.3d at 62, 62 N.Y.S.3d at 843 (citing People v. Duffy, 79 N.Y.2d 611, 615, 595 N.E.2d 814, 817, 584 N.Y.S.2d
739, 742 (1992)).

131 See id. at 13, 85 N.E.3d at 62, 62 N.Y.S.3d at 843.

132 Myers, 30 N.Y.3d at 13, 85 N.E.3d at 62, 62 N.Y.S.3d at 843 (first citing People v. Aviles, 28 N.Y.3d 497, 502, 68 N.E.3d 1208, 1211,
46 N.Y.S.3d 478, 481 (2016); and then citing Vacco v. Quill, 521 U.S. 793, 797 (1997)).

133 See Vacco, 521 U.S. at 800-01.

134 Myers, 30 N.Y.3d at 13, 85 N.E.3d at 62, 62 N.Y.S.3d at 843.

135 See id. at 13-14, 85 N.E.3d at 63, 62 N.Y.S.3d at 844.

136 See id. at 14, 85 N.E.3d at 63, 62 N.Y.S.3d at 844 (citing Aviles, 28 N.Y.3d at 505, 68 N.E.3d at 1213-14, 46 N.Y.S.3d at 483).

137 Id. at 15, 85 N.E.3d at 63, 62 N.Y.S.3d at 844.

138 Id. at 15, 85 N.E.3d at 64, 62 N.Y.S.3d at 845 (citing People v. Knox, 12 N.Y.3d 60, 67, 903 N.E.2d 1149, 1152, 875 N.Y.S.2d 828,
832 (2009)).

139 Myers, 30 N.Y.3d at 16, 85 N.E.3d at 64, 62 N.Y.S.3d at 845 (first citing Bezio v. Dorsey, 21 N.Y.3d 93, 104, 989 N.E.2d 942, 950,
967 N.Y.S.2d 660, 668 (2013); and then citing Washington v. Glucksberg, 521 U.S. 702, 729 (1997)).

140 Id. (internal quotation marks omitted) (quoting Vacco v. Quill, 521 U.S. 793, 808-09 (1997)).

141 Id. at 17, 85 N.E.3d at 65, 62 N.Y.S.3d at 846.

142 Id. at 18, 85 N.E.3d at 66, 62 N.Y.S.3d at 847 (Rivera, J., concurring).
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143 Id.

144 Myers, 30 N.Y.3d at 18, 85 N.E.3d at 66, 62 N.Y.S.3d at 847 (Rivera, J., concurring).

145 Id. at 24, 85 N.E.3d at 70, 62 N.Y.S.3d at 851 (quoting Washington v. Glucksberg, 521 U.S. 702, 746 (1997) (Stevens, J., concurring))
(citing Wilkinson v. Skinner, 34 N.Y.2d 53, 58, 312 N.E.2d 158, 161, 356 N.Y.S.2d 15, 121-22 (1974)).

146 See id. (citing Fosmire v. Nicoleau, 75 N.Y.2d 218, 227, 551 N.E.2d 77, 81-82, 551 N.Y.S.2d 876, 880-81 (1990)).

147 See id.

148 Id. at 26, 85 N.E.3d at 72, 62 N.Y.S.3d at 853 (quoting Timothy E. Quill et al., Palliative Options of Last Resort, 278 J. AM. MED.
ASS'N 2099, 2102 (1997)).

149 Myers, 30 N.Y.3d at 28, 85 N.E.3d at 73, 62 N.Y.S.3d at 854 (quoting Rivers v. Katz, 67 N.Y.2d 485, 498, 495 N.E.2d 337, 344,
504 N.Y.S.2d 74, 81 (1986)).

150 Id. at 35, 37, 85 N.E.3d at 78-80, 62 N.Y.S.3d at 859-61 (Fahey, J., concurring) (citing L.W. SUMMER, ASSISTED DEATH: A
STUDY IN ETHICS AND LAW 17 (1st ed. 2011)).

151 Id. at 48, 85 N.E.3d at 87, 62 N.Y.S.3d at 868 (Garcia, J., concurring) (quoting Washington v. Glucksberg, 521 U.S. 702, 750 (1997)
(Stevens, J., concurring)).

152 Id. at 56, 85 N.E.3d at 93, 62 N.Y.S.3d at 874. Judge Garcia's opinion is based, in part, on the alleged door left open by Justice Stevens
in Washington v. Glucksberg; namely that the Court was upholding New York's “general public policy against assisted suicide,” but
that the potential harms surrounding assisted suicide “will not always outweigh the individual liberty interest of a particular patient.”
Glucksberg, 521 U.S. at 749-50 (Stevens, J., concurring).

153 Myers, 30 N.Y.3d at 56-57, 85 N.E.3d at 93-94, 62 N.Y.S.3d at 874-75.

154 Id. at 58, 85 N.E.3d at 94, 62 N.Y.S.3d at 875.

155 Id. at 58, 85 N.E.3d at 94-95, 62 N.Y.S.3d at 875-76 (quoting Glucksberg, 521 U.S. at 735, n.24 (majority opinion)).

156 148 A.D.3d 21, 23, 44 N.Y.S.3d 417, 418 (1st Dep't 2017).

157 Id.

158 Id.

159 Id.

160 Id. at 23, 44 N.Y.S.3d at 418-19.

161 Sega, 148 A.D.3d at 23, 44 N.Y.S.3d at 419.

162 Id. at 23-24, 44 N.Y.S.3d at 419.

163 Id at 24, 44 N.Y.S.3d at 419.

164 Id.

165 Id.

166 Stega, 148 A.D.3d at 24, 44 N.Y.S.3d at 419.

167 Id. at 24-25, 44 N.Y.S.3d at 419-20.

168 Id. at 25, 44 N.Y.S.3d at 420.
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169 Id.

170 Id.

171 Stega, 148 A.D.3d at 25, 44 N.Y.S.3d at 420.

172 Id.

173 Id.

174 Id.

175 Id.

176 Stega, 148 A.D.3d at 25-26, 44 N.Y.S.3d at 420 (internal quotation marks omitted) (quoting Rosenberg v. MetLife, Inc., 8 N.Y.3d
359, 365, 866 N.E.2d 439, 442-43, 834 N.Y.S.2d 494, 497-98 (2007)).

177 Id. at 26, 44 N.Y.S.3d at 420 (internal quotation marks omitted) (quoting Rosenberg, 8 N.Y.3d at 365, 866 N.E.2d at 442-43, 834
N.Y.S.2d at 497-98).

178 Id. at 26, 44 N.Y.S.3d at 421 (quoting Allan & Allan Arts v. Rosenblum, 201 A.D.2d 136, 139-40, 615 N.Y.S.2d 410, 412 (2d Dep't
1994)).

179 Id. at 26, 44 N.Y.S.3d at 420-21 (first quoting Allan & Allan Arts, 201 A.D.2d at 139, 615 N.Y.S.2d at 412).

180 Id. at 26-27, 32-33, 44 N.Y.S.3d at 421, 425-26 (first citing Herzfeld & Stern v. Beck, 175 A.D.2d 689, 691, 572 N.Y.S.2d 683, 685
(1st Dep't 1991); and then citing Cicconi v. McGinn, Smith & Co., 27 A.D.3d 59, 62, 808 N.Y.S.2d 604, 606 (1st Dep't 2005)).

181 Stega, 148 A.D.3d at 28, 44 N.Y.S.3d at 422.

182 Id.

183 Id.

184 Id. (first citing 21 C.F.R. § 56.121(a) (2017); and then citing 21 C.F.R. § 10.45(a) (2017)).

185 Id. at 28-29, 44 N.Y.S.3d at 422 (quoting Rosenberg v. Metlife, Inc., 8 N.Y.3d 359, 366, 866 N.E.2d 439, 443, 834 N.Y.S.2d 494, 498
(2007)) (first citing 21 C.F.R. § 56.121(a); and then citing 21 C.F.R. § 10.45).

186 Stega, 148 A.D.3d at 28-29, 44 N.Y.S.3d at 422.

187 Id. at 29-30, 44 N.Y.S.3d at 423-24.

188 Id. at 34-36, 44 N.Y.S.3d at 427 (Kapnick, J., dissenting) (first citing Herzfeld & Stern v. Beck, 175 A.D.2d 689, 691, 572 N.Y.S.2d
683, 685 (1st Dep't 1991); then citing Rosenberg, 8 N.Y.3d at 367, 866 N.E.2d at 444, 843 N.Y.S.2d at 499; and then citing 21 C.F.R.
§ 10.45).

189 44 N.Y.2d 211, 222, 376 N.E.2d 163, 168, 405 N.Y.S.2d 1, 7 (1978) (first citing Bradley v. Hartford Acc. & Ind. Co., 30 Cal. App. 3d
818, 823 (1973); and then citing McAfee v. Feller, 452 S.W.2d 56, 57-58 (1970)) (holding that because there was no quasi-judicial
hearing at which the subject of the defamatory statements could have challenged the statements, and the hearing would not have been
subject to judicial review, the comments to the Department of Investigation were not protected by an absolute privilege).

190 Id.; Stega, 148 A.D.3d at 35, 44 N.Y.S.3d at 427 (Kapnick, J., dissenting).

191 Stega, 148 A.D.3d at 35, 44 N.Y.S.3d at 427 (Kapnick, J., dissenting) (citing 21 C.F.R. § 10.45).

192 Id. at 35, 44 N.Y.S.3d at 427.

193 8 N.Y.3d 359, 361-62, 866 N.E.2d 439, 440, 834 N.Y.S.2d 494, 495 (2007).
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194 Id. at 367, 866 N.E.2d at 444, 834 N.Y.S.2d at 499 (quoting DL Capital Grp., LLC v. Nasdaq Stock Mkt, Inc., 409 F.3d 93, 95 (2d
Cir. 2005)).

195 Id.

196 Id. (citing 15 U.S.C. §§ 78s(d), (e), 78y(a)(1) (2012)).

197 Id. at 368, 866 N.E.2d at 444, 834 N.Y.S.2d at 499.

198 Act of Jan. 31, 2018, 2017 McKinney's Sess. Laws of N.Y., ch. 506, at 1105-07 (codified at N.Y. C.P.L.R. 203, 214-a); Reset the
Clock for Malpractice Suits, N.Y. TIMES (Aug. 18, 2017), https://www.nytimes.com/2017/08/18/opinion/new-york-laverns-law-
malpractice.html.

199 Reset the Clock for Malpractice Suits, supra note 198.

200 Id.

201 Id.

202 Id.

203 Id.

204 Reset the Clock for Malpractice Suits, supra note 198.

205 Id.

206 Id. (explaining how the City had previously provided Ms. Wilkinson with a settlement of $625,000 prior to dying).

207 N.Y. Senate Bill No. 6800, 240th Sess. (2017) (N.Y. C.P.L.R. 203, 214-a); Reset the Clock for Malpractice Suits, supra note 197; see
Kenneth Lovett, Pared Down Lavern's Law Passes in Albany, N.Y. DAILY NEWS (June 21, 2017), http://www.nydailynews.com/
news/politics/pared-down-lavern-law-passes-albany-article-1.3266296.

208 N.Y. Assembly Bill No. 8516, 240th Sess. (2017); N.Y. Senate Bill No. 6800; Lovett, supra note 207.

209 N.Y. Senate Bill No. 6800 (N.Y. C.P.L.R. 203, 214-a); see Reset the Clock for Malpractice Suits, supra note 198.

210 Legislative Memorandum of Sen. DeFrancisco, reprinted in 2017 McKinney's Session Laws of N.Y., ch. 506, at 1733.

211 Act of Jan. 31, 2018, 2017 McKinney's Sess. Laws of N.Y., ch. 506, at 1106 (codified at N.Y. C.P.L.R. 203).

212 Id.

213 Act of Jan. 31, 2018, 2017 McKinney's Sess. Laws of N.Y., ch. 506, at 1106-07 (codified at N.Y. C.P.L.R. 214-a).

214 Id.

215 See id.

216 Id.

217 N.Y. Assembly Bill No. 1056, 236th Sess. (2013); Lovett, supra note 207.

218 N.Y. Assembly Bill No. 1056.

219 N.Y. Senate Bill No. 6800; Lovett, supra note 207.

220 Lovett, supra note 207.

221 N.Y. Senate Bill No. 6800.
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222 Id.

223 Id.; Reset the Clock on Malpractice, supra note 198.

224 Lovett, supra note 207.

225 Although we recognize that some of the new medical marijuana regulations spill over into the new survey year, we thought it best to
include them here given the significant uptick in the number of patients qualifying for New York State's medical marijuana program.
See Press Release, N.Y. State Dep't of Health, New York State Department of Health Announces New Regulations to Improve State's
Medical Marijuana Program for Patients, Practitioners, and Registered Organizations (Aug. 10, 2017), https://www.health.ny.gov/
press/releases/2017/2017-08-10_new_mmp_regulations.htm.

226 Id.

227 Press Release, N.Y. Governor's Office, Governor Cuomo Signs Bill to Establish Comprehensive Medical Marijuana Program
(July 7, 2014), https://www.governor.ny.gov/news/governor-cuomo-signs-bill-establish-comprehensive-medical-marijuana-program
[hereinafter Medical Marijuana Signing Press Release].

228 N.Y. PUB. HEALTH LAW § 3369-b (McKinney Supp. 2018); Press Release, N.Y. State Dep't of Health, NYS Department
of Health Announces January 7 Launch of Medical Marijuana Program (Jan. 5, 2016), https://www.health.ny.gov/press/
releases/2016/2016-01-05_launch_of_medical_marijuana_program.htm.

229 See Medical Marijuana Signing Press Release, supra note 227 (specifically noting that recreational marijuana is still illegal).

230 N.Y. PUB. HEALTH LAW § 3360 (McKinney Supp. 2018); Samuel J.M. Donnelly & Mary Ann Donnelly, 2014-15 Survey of
New York Law: Health Law, 65 SYRACUSE L. REV. 785, 796-97 (2015) (noting that the term “certification” is used rather than
“prescription” in order to avoid conflict with federal law regarding Schedule 1 narcotics); see Medical Marijuana Signing Press
Release, supra note 227.

231 See 10 N.Y.C.R.R. § 1004.2 (2017); Frequently Asked Questions, N.Y. ST. DEP'T HEALTH, https://www.health.ny.gov/regulations/
medical_marijuana/faq.htm (last updated Apr. 2018) (providing a broad overview of New York's Medical Marijuana Program,
including a brief history of the program and information on how to register for the program and obtain marijuana legally).

232 PUB. HEALTH § 3360; 10 N.Y.C.R.R. § 1004.2 (the eleven life threatening conditions include: cancer, HIV/AIDS, ALS, MS,
Parkinson's, spinal cord issues with intractable spasticity, epilepsy, inflammatory bowel disease, neuropathies, Huntington's disease,
and any severely debilitating condition that degrades patient health and has intolerable side effects lasting longer than three months;
while the five complicating conditions include: cachexia or wasting syndrome, chronic pain, severe nausea, seizures, severe muscle
spasms, and other conditions added by the commissioner).

233 See N.Y. PUB. HEALTH LAW § 3363 (McKinney Supp. 2018); Medical Marijuana, COMPASSIONATE CARE NY, http://
www.compassionatecareny.org/medical-marijuana/ (last visited Apr. 8, 2018).

234 See COMPASSIONATE CARE NY, THE NEW YORK MEDICAL MARIJUANA PROGRAM: 2016 BILL SUMMARIES
(2016) [hereinafter BILL SUMMARIES], http://www.compassionatecareny.org/wp-content/uploads/CCNY-2016-Bills_Fact-
Sheet_Updated-May-13.pdf (summarizing a number of new proposed bills aimed at remedying various issues and inefficiencies with
the program and its administration).

235 Id.

236 Id.

237 Id.

238 See 10 N.Y.C.R.R. §§ 1004.1(a)(2), 1004.2 (2017); Press Release, N.Y. State Dep't of Health,
NYSDOH Announces Expansion of Medical Marijuana Program (Nov. 22, 2016), https://www.health.ny.gov/press/
releases/2016/2016-11-22_medical_marijuana_program_expansion.htm.
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239 N.Y. PUB. HEALTH LAW § 3364 (McKinney Supp. 2018); see Press Release, N.Y. State Dep't of Health, NYSDOH Announces
Ability for Wholesaling of Medical Marijuana Products and Removes Cap on Number of Products Available to Patients (Dec.
8, 2016), https://www.health.ny.gov/press/releases/2016/2016-12-08_wholesaling_of_medical_marijuana_products.htm (clarifying
that the change would be made through DOH guidance to subjects rather than through the administrative notice and comment process).

240 See 10 N.Y.C.R.R. §§ 1004.1, 1004.2; Press Release, N.Y. State Dep't of Health, New York State Department of Health Announces
Latest Enhancements to Improve Patient Access to the Medical Marijuana Program (Mar. 16, 2017), https://www.health.ny.gov/press/
releases/2017/2017-03-16_medical_marijuana_enhancements.htm.

241 See Jon Campbell, Medical Marijuana: Lozenges, Lotions Coming to New York, USA TODAY (Aug.
10, 2017), https://www.usatoday.com/story/news/politics/politics-on-the-hudson/2017/08/10/medical-marijuana-lozenges-lotions-
coming-new-york/104463066/; Press Release, N.Y. State Dep't of Health, New York State Department of Health Announces New
Regulation to Improve State's Medical Marijuana Program for Patients, Practitioners, and Registered Organizations (Aug. 10, 2017),
https://www.health.ny.gov/press/releases/2017/2017-08-10_new_mmp_regulatins.htm [hereinafter NYSDOH August Improvements
Press Release].

242 NYSDOH August Improvements Press Release, supra note 241.

243 See id.

244 See Press Release, N.Y. State Dep't of Health, New York State Department of Health
Announces Enhancements to Medical Marijuana Program (June 22, 2017), https://www.health.ny.gov/press/
releases/2017/2017-06-22_medical_marijuana_program_enhancements.htm.

245 BILL SUMMARIES, supra note 234; see NYSDOH August Improvements Press Release, supra note 241 (proposing to amend N.Y.
PUB. HEALTH LAW § 3369-a; 10 N.Y.C.R.R. § 1004.2 (2017); N.Y. PUB. HEALTH LAW § 502; and 10 N.Y.C.R.R. § 55-2 (2017)).

246 See N.Y. PUB. HEALTH LAW § 3369 (McKinney Supp. 2018); 10 N.Y.C.R.R. § 1004.1(a).

247 See NYSDOH August Improvements Press Release, supra note 241.

248 N.Y. PUB. HEALTH LAW § 3362(2)(a) (McKinney Supp. 2018).

249 See BILL SUMMARIES, supra note 234; Press Release, N.Y. State Dep't of Health, State Health Department Now
Accepting Medical Marijuana Registered Organization Applications (Apr. 17, 2015), https://www.health.ny.gov/press/releases/2015?
2015-04-27_mm_application.htm [hereinafter Medical Marijuana Application Press Release].

250 10 N.Y.C.R.R. §§ 1004.5, 1004.6 (2017); Medical Marijuana Application Press Release, supra note 247.

251 10 N.Y.C.R.R. §§ 1004.10(a)(4), 1004.14 (2017); see NYSDOH August Improvements Press Release, supra note 241.

252 See Josefa Velasquez, Medical Marijuana Revenue Much Lower than Expected, POLITICO (May 3, 2017), https://www.politico.com/
states/new-york/albany/story/2017/05/03/medical-marijuana-revenue-falls-even-lower-than-expected-111770 (noting that while
$585,000 was far less than the $4,000,000 projected revenue from the 7% excise tax on medical marijuana, this was prior to the
regulatory expansion that greatly increased medical marijuana availability).

253 21st Century Cures Act, Pub. L. No. 114-255, 130 Stat. 1033 (2016); We Did It! Mental Health Reform Is Headed to the President's
Desk, NAMI (Dec. 7, 2016), https://www.nami.org/About-NAMI/NAMI-News/2016/We-Did-It-Mental-Health-Reform-Is-Headed-
to-the-P.

254 21st Century Cures Act div. B (to be codified at scattered sections of 42 U.S.C.) (originally introduced as the Helping Families in
Mental Health Crisis Act of 2016, H.R. 2646, 114th Cong.).

255 21st Century Cures Act tit. II, III, IV.

256 21st Century Cures, ENERGY & COM. COMMITTEE, https://energycommerce.house.gov/cures (last visited Apr. 8, 2018).

257 21st Century Cures Act sec. 2001 (to be codified at 42 U.S.C. § 282a(a)(1)).
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258 Id. sec. 1001(b) (to be codified at 42 U.S.C. § 201).

259 H.R. REP. NO. 114-190, at 85, 107-08 (2015).

260 See id.

261 Id. at 108.

262 See id. at 108.

263 See id. at 106.

264 21st Century Cures Act, Pub. L. No. 114-255, sec. 2033(a), § (a)(2)(b)-(c), 130 Stat. 1033, 1057 (2016) (to be codified at 42 U.S.C.
§ 284).

265 Id. sec. 2033(a), § (b).

266 45 C.F.R. § 164.506(a) (2017).

267 21st Century Cures Act sec. 2063 (to be codified at 42 U.S.C. § 1320d-2); H.R. REP. NO. 114-190, at 113.

268 Id.

269 Id. 2063(a).

270 Id. 2063(b)(2)-(3).

271 Id. 2063(c)(3)(A).

272 21st Century Cures Act sec. 2063(c)(3)(B).

273 Id. sec. 3022, § 505F(b), (c) (to be codified at 21 U.S.C. § 355f).

274 Id. sec. 3022, § 505F(c)(1).

275 Id. sec. 3022, § 505F(c)(2)(A)-(D).

276 Id. sec. 3022, § 505F(c)(3)(A).

277 21st Century Cures Act sec. 3022, § 505F(d).

278 Id. sec. 3022, § 505F(e)(1)(A)-(B).

279 Id. sec. 3022, § 505F(f)(1).

280 21st Century Cures Act sec. 3041(a), § (g) (to be codified at 42 U.S.C. § 247d-5).

281 Id. sec. 3041(i) (1)-(3).

282 Id. sec. 3042.

283 H.R. REP. NO. 114-667, at 39, 42 (2016).

284 21st Century Cures Act, Pub. L. No. 114-255, 130 Stat. 1033, 1202 (2016) (to be codified at scattered sections of 42
U.S.C.); Mental-Health Bill Made into Fed Law, OBSERVER REP. (Dec. 13, 2016), http://www.observer-reporter.com/20161213/
murphyx2019s_mental-health_bill_signed_by_president.

285 21st Century Cures Act sec. 11003 (to be codified at 42 U.S.C. § 1320d-2).

286 See H.R. REP. NO. 114-667, at 40.
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287 Liz Szabo, Mental Health Care Gets a Boost from 21st Century Cures Act, NPR (Dec. 7, 2016), http://www/npr.org/sections/health-
shots/2016/12/07/504725936/mental-health-care-gets-a-boost-from-21st-century-cures-act.

288 Id.

289 See id.

290 21st Century Cures Act sec. 6031(a)(1), (e).

291 Id. sec. 6001(a), § (c)(1) (to be codified at 42 U.S.C. § 290aa(c)).

292 Id. sec. 7001, § 501A(a) (to be codified at 42 U.S.C. § 290aa).

293 Id. sec. 6031(c)(1)-(3). Notably, subsection (3) quoted above was not integrated into the final version of the Crisis Act that was
integrated into the Cures Act. Rather, it was included in the failed bill that proposed the Crisis Act as a standalone piece of legislation.

294 Id. sec. 6031(e)(2).

295 21st Century Cures Act sec. 6001(a), § (c)(1).

296 Id. sec. 6021(a).

297 Id. sec. 7001, § 501A(b)(2).

298 Id. sec. 8001 (to be codified at 42 U.S.C. § 300x(b)).

299 Szabo, supra note 287.

300 21st Century Cures Act sec. 8001(b)(5)(A).

301 Id.

302 Id. sec. 8001(c)(1) (to be codified at 42 U.S.C. § 300x-9).

303 Szabo, supra note 287.

304 H.R. REP. NO. 114-667, at 150 (2016); 21st Century Cures Act sec. 9015, § 502M(e).

305 21st Century Cures Act sec. 9015, § 502M(d).

306 Id. sec. 10002, § 330M(b)(2).

307 Id. sec. 9005, § 520E-3.

308 Id. sec. 9009, § 520L(a)(2).

309 Id. sec. 9009, § 520L(a)(1).

310 21st Century Cures Act sec. 9009, § 520L(a)(1), (3).

311 Id. sec. 11004(a)(1).

312 Elizabeth Snell, Considering HIPAA Privacy with Mental Health Data, HEALTHIT SECURITY (Jan. 31, 2017), https://
healthitsecurity.com/news/considering-hipaa-privacy-rule-with-mental-health-data.

313 45 C.F.R. § 164.502(a)(1)(i)-(vi) (2017); Summary of the HIPAA Privacy Rule, U.S. DEP'T HEALTH & HUM. SERVS.,
https://www.hhs.gov/hipaa/for-professionals/privacy/laws-regulations/index.html (last visited Apr. 8, 2018) [hereinafter Summary of
HIPAA].

314 45 C.F.R. § 164.512 (2017); Summary of HIPAA, supra note 313.
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KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Civil Practice Law and Rules (Refs & Annos)

Chapter Eight. Of the Consolidated Laws
Article 2. Limitations of Time (Refs & Annos)

McKinney's CPLR § 214-a

§ 214-a. Action for medical, dental or podiatric malpractice to
be commenced within two years and six months; exceptions

Effective: January 31, 2018
Currentness

An action for medical, dental or podiatric malpractice must be commenced within two years and six months of the act, omission
or failure complained of or last treatment where there is continuous treatment for the same illness, injury or condition which
gave rise to the said act, omission or failure; provided, however, that: (a) where the action is based upon the discovery of a
foreign object in the body of the patient, the action may be commenced within one year of the date of such discovery or of
the date of discovery of facts which would reasonably lead to such discovery, whichever is earlier; and (b) where the action is
based upon the alleged negligent failure to diagnose cancer or a malignant tumor, whether by act or omission, the action may
be commenced within two years and six months of the later of either (i) when the person knows or reasonably should have
known of such alleged negligent act or omission and knows or reasonably should have known that such alleged negligent act or
omission has caused injury, provided, that such action shall be commenced no later than seven years from such alleged negligent
act or omission, or (ii) the date of the last treatment where there is continuous treatment for such injury, illness or condition.
For the purpose of this section the term “continuous treatment” shall not include examinations undertaken at the request of the
patient for the sole purpose of ascertaining the state of the patient's condition. For the purpose of this section the term “foreign
object” shall not include a chemical compound, fixation device or prosthetic aid or device.

Credits
(Added L.1975, c. 109, § 6. Amended L.1985, c. 760, § 3; L.1986, c. 485, § 3; L.2017, c. 506, § 2, eff. Jan. 31, 2018; L.2018,
c. 1, § 2, eff. Jan. 31, 2018.)

Editors' Notes

PRACTICE COMMENTARIES
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2019
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Background of Medical Malpractice Statute of Limitations.
 

C214-a:2.
 

Medical Malpractice versus Ordinary Negligence, Battery, Lack of Informed Consent, Fraud.
 

C214-a:3. Accrual of Medical Malpractice Claim.
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C214-a:4.
 

Continuous Treatment Toll.
 

C214-a:5.
 

Foreign Object Discovery Rule.
 

C214-a:6.
 

Cancer or Malignant Tumor Discovery Rule.
 

_______

C214-a:1 Background of Medical Malpractice Statute of Limitations.

An appreciation of the background of CPLR 214-a is essential to an understanding of its judicial interpretation and
application. CPLR 214-a was adopted in 1975 at the height of a perceived medical malpractice crisis. For nearly a
decade prior to 1975, medical malpractice litigation and the size of verdicts in such cases were rising at an alarming
rate. The result was a dramatic increase in the cost of medical malpractice insurance, which threatened to drive
physicians and hospitals out of business, or at least out of the state of New York, to the detriment of health care in the
state. The Legislature adopted several reforms, including changes to procedure in medical malpractice litigation in an
attempt to curb the amount of such litigation and shorten its duration. CPLR 214-a was intended to help ease the crisis
by shortening the period of limitations and reining in potential judicial expansion of tolls and extensions. See generally
Bleiler v. Bodnar, 1985, 65 N.Y.2d 65, 68-69 & 69 n.2, 489 N.Y.S.2d 885, 887, 479 N.E.2d 230, 231-32; Walton v.
Strong Memorial Hosp., 2015, 25 N.Y.3d 554, 563-64, 14 N.Y.S.3d 757, 762-64, 35 N.E.3d 827, 832-34. The statute
is a product of compromise among the insurance industry, the medical and legal professions, and the Legislature.

Before CPLR 214-a was adopted, medical malpractice was governed by the same three-year statute of limitations
that applied to other forms of malpractice. See CPLR 214(6). In addition to shortening the malpractice statute of
limitations from three years to the peculiar period of two years and six months (hereinafter “2 ½ years”), CPLR 214-
a places limits on the judicially-created continuous treatment exception and the foreign object discovery rule.

Borgia v. City of New York, 1962, 12 N.Y.2d 151, 237 N.Y.S.2d 319, 187 N.E.2d 777, created the continuous treatment
toll, which delayed the running of the three-year limitations period until the doctor's treatment for the particular
condition terminated. CPLR 214-a preserved this toll but limited it to prevent the plaintiff from manipulating accrual
simply by revisiting the physician for matters unrelated to the original malpractice. See Walton v. Strong Memorial
Hosp., supra, 25 N.Y.3d at 563 n.3, 14 N.Y.S.3d at 763, 35 N.E.3d at 833 (noting that statute excludes routine doctor
examinations from concept of continuous treatment). In Flanagan v. Mount Eden General Hosp., 1969, 24 N.Y.2d
427, 301 N.Y.S.2d 23, 248 N.E.2d 871, the Court of Appeals held that when the malpractice consisted of leaving
a foreign object in the plaintiff's body--here, surgical clamps not removed at the end of a surgery--the statute of
limitations, at that time three years, did not begin to run until the presence of the object was discovered. CPLR 214-a
preserved the foreign object discovery concept but reduced the time to sue to one year from discovery and limited the
definition of foreign object essentially to confine Flanagan to its facts. See Walton v. Strong Memorial Hosp., supra,
25 N.Y.3d at 560-64, 14 N.Y.S.3d at 762-64, 35 N.E.3d at 832-34.

The Court of Appeals has applied the statutory continuous treatment toll and the foreign object discovery rule narrowly
in accordance with the perceived legislative intent. These two exceptions are treated in detail in Commentaries C214-
a:4 and 5, respectively.

In 2018, public pressure persuaded the Legislature to amend the statute to adopt a discovery rule for cases involving
the misdiagnosis of cancer and malignant tumors. See Commentary C214-a:6, below.
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C214-a:2 Medical Malpractice versus Ordinary Negligence, Battery, Lack of Informed Consent, Fraud.

The shortened statute of limitations of CPLR 214-a applies only in actions of medical, dental and podiatric
malpractice--professional negligence by a physician, dentist or podiatrist that injures a patient. (In the interests of
brevity, I will refer to all such cases as medical malpractice, and unless specifically noted otherwise “physician”
includes dentists and podiatrists.) Hospitals also get the benefit of the 2 ½ -year period when sued for vicarious
liability: “[T]he Legislature did not intend one Statute of Limitations to apply to actions directly against a physician
and another to actions against a hospital for the same conduct.” Bleiler v. Bodnar, 1985, 65 N.Y.2d 65, 70, 489
N.Y.S.2d 885, 889, 479 N.E.2d 230, 233 (noting that Legislature was as concerned about high malpractice insurance
rates for hospitals as for physicians).

In general, negligent treatment by a psychologist (as compared to a psychiatrist), does not constitute medical
malpractice, thus depriving the psychologist of the shortened 2 ½ -year limitations period. Karasek v. LaJoie, 1998,
92 N.Y.2d 171, 677 N.Y.S.2d 265, 699 N.E.2d 889. The Court of Appeals rejected the notion that the application
of CPLR 214-a should be guided by the definition of “practice of medicine” in § 6521 of the Education Law, i.e.,
“diagnosing, treating, operating or prescribing for any human disease, pain, injury, deformity or physical condition”).
Such approach would produce “wildly overinclusive results,” risking the inappropriate application of a shortened
statute of limitations for many “alternative and nontraditional approaches to diagnosing and treating ... human disease,
and many of these are clearly nonmedical in nature.” 92 N.Y.2d at 175, 677 N.Y.S.2d at 267, 699 N.E.2d at 891
(internal citations omitted). While it may be reasonable to infer that treatment for mental disease when performed by
a licensed psychiatrist is medical in nature, no licensing or analytical guides currently exist for courts to ascertain
whether the diagnostic and treatment activities of a psychologist are properly classifiable as medical. Great diversity
exists in the training and experience of mental-health practitioners and the techniques they may use to treat or diagnose
mental disorders.

In light of the uncertainties that abound in the distinguishing of medical from nonmedical services in the context of
mental health care, the Court chose to apply the statute conservatively and defer to the Legislature on “the question
whether--and which--nonpsychiatric health care providers should be afforded the benefit of CPLR 214-a's truncated
limitations period.” The court found support for such deference in the history of CPLR 214-a, which originally did
not include malpractice by dentists or podiatrists. The fact that these other types of health care providers were later
brought within the scope of the statute by amendment--in response to rising malpractice insurance rates for those
professionals--indicates that the matter of who qualifies for the statute's protective coverage should be left to the
Legislature.

The same reasoning has led to the exclusion of negligent treatment by chiropractors from the 2 ½ -year period. Perez
v. Fitzgerald, 2014, 115 A.D.3d 177, 981 N.Y.S.2d 5 (1st Dep't), leave to appeal dismissed, 23 N.Y.3d 949, 987
N.Y.S.2d 602, 10 N.E.3d 1158.

This is not to say that medically related treatment by nonphysicians is never eligible for the shortened period of
CPLR 214-a. The Court of Appeals held in Bleiler v. Bodnar, supra, that negligent acts by nurses qualify as medical
malpractice when the acts are part of medical treatment or “bear a substantial relationship to the rendition of medical
treatment by a licensed physician.” 65 N.Y.2d at 72, 489 N.Y.S.2d at 889, 479 N.E.2d at 234. The Appellate Division
in Perez v. Fitzgerald, supra, noted that, under the Bleiler standard, CPLR 214-a has also applied to other types
of nonphysicians, such as physical therapists and laboratory technicians, when their services “were provided at the
direction or request of a physician who was providing medical treatment to [a] particular patient.” 115 A.D.3d at 183,
981 N.Y.S.2d at 9. See, e.g., Joyner v. Visiting Nurse Service of New York, 1998, 254 A.D.2d 394, 679 N.Y.S.2d 81
(2d Dep't), leave to appeal denied, 1999, 93 N.Y.2d 801, 687 N.Y.S.2d 625, 710 N.E.2d 272; Annunziata v. Quest
Diagnostics Inc., 2015, 127 A.D.3d 630, 8 N.Y.S.3d 168 (1st Dep't).
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Even when the patient is suing a medical doctor or hospital for personal injury, courts often must struggle with the
problem of determining whether the conduct of the medical provider was medical malpractice, with its shortened 2
½ -year period, or ordinary negligence, which has a three-year period under CPLR 214(5).

The Court of Appeals first articulated a workable standard in Weiner v. Lenox Hill Hosp., 1996, 88 N.Y.2d 784,
650 N.Y.S.2d 629, 673 N.E.2d 914. Medical malpractice, the Court said, is a “question of medical competence or
judgment linked to the treatment of [a particular patient].” Id. at 786, 788, 650 N.Y.S.2d at 630, 631, 673 N.E.2d at
915, 916. Under this standard, a hospital's inadequate testing and screening of blood for HIV contamination, which
could affect the potential treatment of any patient who might need blood, was a form of ordinary negligence. Although
blood collection, by regulation, must be conducted under the supervision of a physician, the determinative question is
“whether the challenged conduct ‘bears a substantial relationship to the rendition of medical treatment’ to a particular
patient.” 88 N.Y.2d. at 788, 650 N.Y.S.2d at 632, 673 N.E.2d at 917.

The Weiner standard consists of two elements: (1) the exercise of medical competence, skill or judgment (2) in
administering to a particular patient. That this is an objective standard not dependent upon the motives underlying the
particular doctor-patient relationship was made clear in Bazakos v. Lewis, 2009, 12 N.Y.3d 631, 883 N.Y.S.2d 785,
911 N.E.2d 847. It matters not whether the patient is seeking medical treatment from the physician nor whether the
physician is exercising his or her medical skill or judgment for the purpose of improving or sustaining the patient's
state of health.

Bazakos v. Lewis involved injuries sustained by a personal injury litigant who was being examined by a defense-
retained physician during a CPLR 3121 physical examination--a so-called “independent medical examination” (IME).
During the IME, the examining physician injured the plaintiff's head while manipulating it through rotation and
simultaneous pulling. Focusing on the professional skills at issue rather than the nature of the doctor-examinee
relationship, the Court said the alleged wrongdoing amounted to medical malpractice, not ordinary negligence. If the
doctor had performed the same manipulation to the head of a patient who had come to his office for consultation or
care, there is no doubt that the doctor's manipulation would be considered medical treatment. To re-classify the same
conduct as negligence in the context of an IME would be “arbitrary,” because in both situations, the doctor “is called
upon to defend his performance of professional duties.” The Court emphasized that the legislative purpose of CPLR
214-a--to help maintain reasonable malpractice insurance rates--revealed no reason to draw distinctions between the
“insurance available to doctors performing IMEs than to those practicing medicine in more traditional contexts.” The
Court recognized that the doctor was not retained to provide services for the benefit of the person who was the subject
of the IME. But the Court accepted the American Medical Association's description of the IME as creating “a limited
physician-patient relationship” in which the IME physician has a duty “not to cause physical harm to the examinee.”
Such duty is professionally based, making a breach thereof a form of malpractice.

Bazakos was a 4-3 decision. The dissent argued that the duty in question was no different from that of any other
person's obligation to refrain from causing foreseeable harm. “[A]lthough [the doctor] may have employed medical
techniques in examining plaintiff, it is plain that no medical treatment was intended or in fact provided. The exam was
conducted simply as a disclosure device in litigation and, indeed, one whose benefit inured not to the examinee but
to the examinee's adversary. Bereft of any medical treatment rationale or application, [the doctor's] conduct during
his examination of plaintiff is not amenable to description as medical malpractice.” 12 N.Y.3d at 636, 883 N.Y.S.2d
at 789, 911 N.E.2d at 851. The shortened period of limitations, the dissent argued, was intended to provide relief for
physicians who routinely undertake “enormous risks and obligations” in “actual patient care and treatment.” Id. at
637, 883 N.Y.S.2d at 789, 911 N.E.2d at 851.

Despite the debatable result in Bazakos, most decisions by the Court of Appeals on the malpractice vs. ordinary
negligence issue are both noncontroversial and consistent with the two-part Weiner standard. Thus, the Court of
Appeals held in the early case of Bleiler v. Bodnar, supra, 65 N.Y.2d at 72-73, 489 N.Y.S.2d at 890-91, 479 N.E.2d at
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235, that a hospital's failure to adopt proper procedures for taking patient histories in its emergency room was ordinary
negligence. No particular patient was at issue with respect to this alleged failing. In contrast, Scott v. Uljanov, 1989,
74 N.Y.2d 673, 543 N.Y.S.2d 369, 541 N.E.2d 398, held that a hospital's failure to provide adequate protective guard
rails on a highly intoxicated patient's emergency room bed was medical malpractice. This case involved allegedly
poor medical judgment exercised with respect to a particular patient.

Another form of ordinary negligence identified by the Court of Appeals is a hospital's negligent hiring of incompetent
medical personnel whose misfeasance causes plaintiff's medical injury. Bleiler v. Bodnar, supra, 65 N.Y.2d at 72-73,
489 N.Y.S.2d at 890-91, 479 N.E.2d at 235. In Calamari v. Panos, 2005, 131 A.D.3d 1088, 1090, 16 N.Y.S.3d 824,
827 (2d Dep't), for example, a patient's claim against a hospital for negligent hiring and negligent supervision was
time-barred when asserted more than three years after the last date that the plaintiff was a patient of the employee-
physician.

Appellate Division decisions holding that the conduct at issue was medical malpractice include the following: Ingutti
v. Rochester General Hosp., 2016, 145 A.D.3d 1423, 44 N.Y.S.3d 274 (4th Dep't) (improper assessment of patient's
physical and mental condition in connection with discharge from hospital); Lang-Salgado v. Mount Sinai Medical
Center, Inc., 2018, 157 A.D.3d 532, 69 N.Y.S.3d 292 (1st Dep't) (x-ray technician's positioning of patient for imaging
where physician directed taking of x-ray); Rice v. Vandenebossche, 1992, 185 A.D.2d 336, 586 N.Y.S.2d 303 (2d
Dep't) (physician's placing of lamp near patient's forehead while examining laceration).

Ordinary negligence, however, was the characterization in the following cases: Tracy v. Vassar Bros. Hosp., 2015, 130
A.D.3d 713, 13 N.Y.S.3d 226 (2d Dep't) (question of appropriate volume of surgeries scheduled by hospital on daily
basis); Braun v. Lewis, 2012, 99 A.D.3d 574, 953 N.Y.S.2d 12 (1st Dep't) (failure to communicate significant medical
findings to patient); Mancuso v. Kaleida Health, 2012, 100 A.D.3d 1468, 954 N.Y.S.2d 313 (4th Dep't) (physician's
failure to inform hospital of patient's medication list); Bennett v. Long Island Jewish Medical Center, 2008, 51 A.D.3d
959, 859 N.Y.S.2d 470 (2d Dep't) (misreading of medical test results is malpractice, but failure to inform patient of
adverse results is ordinary negligence); Payette v. Rockefeller University, 1996, 220 A.D.2d 69, 643 N.Y.S.2d 79 (1st
Dep't) (improperly designed diet study involving several participants).

Cases involving patients who fall when getting out of beds, chairs or examining tables at medical facilities are about
evenly split between those that are categorized as negligence and those that are malpractice. See Toledo v. Mercy
Hosp., 2014, 45 Misc.3d 973, 976-80, 994 N.Y.S.2d 298, 300-03 (Sup.Ct.Erie Co.) Efforts to reconcile the cases are
helpful but not entirely satisfactory. See id. See also Friedman v. New York Hospital-Cornell Medical Center, 2009,
65 A.D.3d 850, 860-61, 884 N.Y.S.2d 733, 742 (1st Dep't) (Catterson, J., dissenting opinion) (suggesting that fall
cases tend to be malpractice when they involve a sedated or medicated patient, postoperative patient, or patient with
symptomatic history, all of whom have undergone (or should have undergone) a medical assessment that considers
risk of falling based on type of surgical procedure, or type of medication, sedative or anesthesia, or nature of condition;
whereas cases are more likely to qualify as ordinary negligence where patient is aged or frail and obviously prone to
falling because latter situation requires little or no medical knowledge).

If a negligence claim is based on the same conduct as the alleged malpractice, the negligence claim will be time-barred
after 2 ½ years in accordance with the principle that courts should look to the “reality” or “essence” of a claim, not its
form, in determining the applicable statute of limitations. Pacio v. Franklin Hosp., 2009, 63 A.D.3d 1130, 1132-33,
882 N.Y.S.2d 247, 248-49 (2d Dep't) (failure of hospital staff to follow its own prescribed protocol in treating patient,
labelled as negligence, substantially overlapped with allegations of malpractice). See also Lang-Salgado v. Mount
Sinai Medical Center, Inc., 2018, 157 A.D.3d 532, 533, 69 N.Y.S.2d 292, 293 (1st Dep't) (allegation that failure to
follow hospital's rules constituted ordinary negligence was mere “reformulation” of malpractice claim); Annunziata v.
Quest Diagnostics Inc., 2015, 127 A.D.3d 630, 8 N.Y.S.3d 168 (1st Dep't) (negligence claim that medical laboratory
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failed to develop plan for error reduction and quality assurance, in “reality” and “essence,” was same as malpractice
claim).

As a factor bearing on whether a claim is one of medical malpractice or mere negligence, the Appellate Division,
First Department, occasionally looks to see if expert testimony on a medical standard of care will be necessary for the
plaintiff to prove her case. See, e.g., B.F. v. Reproductive Medicine Associates of New York, LLP, 2015, 136 A.D.3d
73, 80, 22 N.Y.S.3d 190, 196 (1st Dep't), affirmed on other grounds, 2017, 30 N.Y.3d 608, 69 N.Y.S.3d 543, 92
N.E.3d 766.

If a doctor performs an operation or procedure on the plaintiff without plaintiff's consent, the proper claim is battery,
with a one-year statute of limitations (CPLR 215(3)), not the 2 ½ -year period of CPLR 214-a. Tirado v. Koritz, 2017,
156 A.D.3d 1342, 68 N.Y.S.3d 295 (4th Dep't); Cerilli v. Kezis, 2005, 16 A.D.3d 363, 790 N.Y.S.2d 714 (2d Dep't);
Messina v. Matarasso, 2001, 284 A.D.2d 32, 729 N.Y.S.2d 4 (1st Dep't). Battery is a form of bodily contact with the
plaintiff under circumstances in which the contact is either offensive or done without the plaintiff's consent. Messina
v. Matarasso, supra, 284 A.D.2d at 34-35, 729 N.Y.S.2d at 7.

Examples include cases in which a physician, while performing cosmetic facial surgery, allegedly performed a
procedure on the plaintiff's breast without her prior knowledge or consent (Messina v. Matarosso, supra); a surgeon
performed a cesarean section on an expectant mother despite her insistence on a vaginal birth (Dray v. Staten Island
University Hosp., 2018, 160 A.D.3d 614, 75 N.Y.S.3d 59 (2d Dep't); a doctor, after telling a patient he could perform
either procedure A or B, performed procedure A after the patient explicitly told him to do B (Cross v. Colen, 2004, 6
A.D.3d 306, 775 N.Y.S.2d 307 (1st Dep't)); and doctor A, who was associated with doctor B, performed a procedure
on plaintiff despite her limitation of consent only to B to do the procedure (Tom v. Lenox Hill Hosp., 1995, 165 Misc.2d
313, 627 N.Y.S.2d 874 (Sup.Ct.N.Y.Co.); see also Meyers v. Epstein, 2002, 232 F.Supp.2d 192 (S.D.N.Y.)).

Modern courts treat “lack of informed consent” as a form of medical malpractice, not intentional battery, because it
consists of an incomplete explanation by the physician as to the risks and consequences associated with a surgery or
procedure, i.e., a deviation from a medical duty of disclosure. Oates v. New York Hosp., 1987, 131 A.D.2d 368, 369,
517 N.Y.S.2d 6, 8 (1st Dep't). The patient, in other words, has consented to the treatment, but allegedly was not made
fully aware of the risks and consequences involved. Battery, in contrast, is the complete absence of consent to the
treatment that was performed. Messina v. Matarasso, supra, 284 A.D.2d at 35, 729 N.Y.S.2d at 7.

Plaintiffs seeking to avoid the one-year time-bar applicable to battery often frame their complaint to allege that an
unauthorized surgery or procedure was an act of medical malpractice because of the “lack of informed consent.”
Courts, upon a defense motion raising the statute of limitations, will scrutinize the substance of the allegations and
will dismiss if the claim is actually one of battery and the action was not commenced within one year of the event.
See, e.g., Dray v. Staten Island University Hosp., supra, 160 A.D.3d at 617-18, 75 N.Y.S.3d at 63; Cross v. Colen,
supra, 6 A.D.3d at 307, 775 N.Y.S.2d at 307-08.

An additional claim of fraud, with a six-year statute of limitations and alternative discovery rule of two years (CPLR
213(8)), may be asserted against the physician if he or she, separate and apart from an act of malpractice, intentionally
misrepresented a material fact about the patient's condition or prognosis and the patient justifiably relied thereon to
his detriment. Such was the case in Simcuski v. Saeli, 1978, 44 N.Y.2d 442, 406 N.Y.S.2d 259, 377 N.E.2d 713, where
a physician allegedly committed malpractice during surgery on the patient's neck and thereafter lied to the patient
about her post-surgical condition and her prospects for recovery if she followed a particular form of therapy. (On
the facts alleged in Simcuski, the physician's post-malpractice misrepresentations also induced the patient to delay
her malpractice action, which provided a basis for estopping the defendant from invoking the malpractice statute of
limitations itself.)
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Courts will not permit a fraud claim to stand, however, if the doctor has merely failed to disclose his or her malpractice,
or if the damages sought for fraud are not distinct and separate from the malpractice. See, e.g., Giannetto v. Knee,
2011, 82 A.D.3d 1043, 919 N.Y.S.2d 176 (2d Dep't); Atton v. Bier, 2004, 12 A.D.3d 240, 785 N.Y.S.2d 426 (1st
Dep't); Abraham v. Kosinski, 2003, 305 A.D.2d 1091, 759 N.Y.S.2d 278 (4th Dep't).

C214-a:3. Accrual of Medical Malpractice Claim.

CPLR 214-a expressly states that an action for medical malpractice accrues on the date “of the act, omission or failure
complained of.” This is unusual, because nearly all other statutes of limitation are silent on the issue of accrual,
leaving it to the courts to prescribe accrual dates. See Practice Commentaries on CPLR 203. The Court of Appeals
interpreted the language in CPLR 214-a as a “clearly expressed” signal from the Legislature that the traditional “date
of commission” rule for malpractice “not be broadened beyond its existing confines.” Goldsmith v. Howmedica, Inc.,
1986, 67 N.Y.2d 120, 123, 500 N.Y.S.2d 640, 641-42, 491 N.E.2d 1097, 1098.

Under the date of commission rule, the statute of limitations against a surgeon who improperly sutures a laceration
runs from the day of the procedure, even if the patient lacks knowledge of the malpractice or the identity of the surgeon.
Twine v. Mercy Hosp., 1991, 173 A.D.2d 816, 571 N.Y.S.2d 947 (2d Dep't). (See “John Doe” procedure, CPLR 1024.)
An action against a physician for misdiagnosing the patient's condition accrues on the date of the misdiagnosis, not
on the date the patient discovers the misdiagnosis. Nykorchuck v. Henriques, 1991, 78 N.Y.2d 255, 573 N.Y.S.2d 434,
577 N.E.2d 1026.

An action alleging that the physician chose the wrong type of medical device to be implanted in the patient's body
accrues on the date of the implantation, not when the device later breaks or releases damaging particles. Goldsmith v.
Howmedica, Inc., supra, 67 N.Y.2d at 120, 123, 500 N.Y.S.2d 640, 641-42, 491 N.E.2d 1097, 1098. It is noteworthy in
the last example that a strict products liability action against the manufacturer does not accrue until the device actually
breaks. See Practice Commentaries on CPLR 214, at C214:5. The Court of Appeals drew a distinction between
products liability and malpractice on the ground that “until the device malfunctions, there is no cause to complain
against, or privity to, the manufacturer of [the] device.” The Legislature has dictated a different apportionment of
“risks between physician and patient, an issue involving substantially different policy considerations.” 67 N.Y.2d at
123, 500 N.Y.S.2d at 641, 491 N.E.2d at 1098. Acknowledging that, under the date of commission rule, the 2 ½ -
year period may expire long before the patient experiences adverse effects from the malpractice, thereby producing
harsh results, the Court held that the “Statute of Limitations must run from the time of the act until the Legislature
decrees otherwise.” Id. at 124, 500 N.Y.S.2d at 642, 491 N.E.2d at 1099. The Legislature has “decree[d] otherwise”
only in the limited case of misdiagnosis of cancer or malignant tumors, as to which a discovery rule was added in
2018. See Commentary C214-a:6, below.

The nature of the alleged malpractice plays a role in accrual. Thus, in Phillips v. Buffalo Heart Group, LLP, 2018, 160
A.D.3d 1495, 75 N.Y.S.3d 732 (4th Dep't), a physician prescribed a particular drug that should not have been used at
the same time the plaintiff was taking a different drug. The improper prescription, of course, was an act of malpractice,
and the statute of limitations for the physician's prescription error began to run on the date of that prescription. But
when the patient returned to the same physician about two years later, complaining of shortness of breath, the physician
permitted the dual medication to continue and failed to detect gastric bleeding caused by the combination of drugs.
(Other visits occurred during the two-year period.) Even if the claim based on the original prescription was time-
barred, the physician's separate and independent duty to monitor the patient's use of the medications was breached at
the second visit, which was within 2 ½ years of the suit. Alternatively, the court found that the continuous treatment
toll applied. Cf. McDermott v. Torre, 1982, 56 N.Y.2d 399, 407, 452 N.Y.S.2d 351, 354-55, 437 N.E.2d 1108, 1111
(continuing “treatment itself may be negligent, [but] that would give rise to a different cause of action and would
not actually affect the original ‘act, omission, or failure’”). Compare Cooper v. Kaplan, 1991, 78 N.Y.2d 1103, 578
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N.Y.S.2d 124, 585 N.E.2d 373 (statute of limitations expired 2 ½ years after improper prescription was given, and
record was barren of evidence of continuous treatment).

The Court of Appeals has departed from the date-of-commission rule for claims of malpractice by an infant injured
while in utero and for claims by parents based on “wrongful birth.” As to the first, the Court held in LaBello v. Albany
Medical Center Hosp., 1995, 85 N.Y.2d 701, 628 N.Y.S.2d 40, 651 N.E.2d 908, that an infant's cause of action for
medical malpractice occurring prior to birth does not begin to run until the infant is born alive. The Court relied upon
the principle stated in Kronos, Inc. v. AVX Corp., 1993, 81 N.Y.2d 90, 94, 595 N.Y.S.2d 931, 934, 612 N.E.2d 289,
292 (Practice Commentaries on CPLR 214, at C214:4), that “the Statute of Limitations does not run until there is a
legal right to relief.” Since prior caselaw holds that an infant has no legal identity for purposes of asserting a tort claim
until born alive, there is no legal right to relief until that time. “[T]he right to sue,” said the Court, “is indistinguishable
from the very existence of plaintiff's cause of action.” 85 N.Y.2d at 706, 628 N.Y.S.2d at 42, 651 N.E.2d at 910.
The Court side-stepped the date-of-commission language in CPLR 214-a by reasoning that the statute simply did not
contemplate prenatal injuries to “nonjuridical, inchoate plaintiffs.” The statute is based on the assumption that “the
patient” has a physical existence. The Court, therefore, concluded that it was necessary to fill a gap in the statute by
deferring the running of the statute of limitations until the patient acquires the juridical capacity to sue.

The premise of the “wrongful birth” cause of action is that a medical provider's negligent screening for birth defects
in connection with a pregnancy deprived the parent of the opportunity to terminate the pregnancy in order to avoid
the extraordinary expenses associated with caring for the disabled or impaired child. See Foote v. Albany Medical
Center Hosp., 2011, 16 N.Y.3d 211, 919 N.Y.S.2d 472, 944 N.E.2d 1111. At what point does this cause of action
accrue: when the defendant's negligent act or omission occurs--as suggested by the plain language of CPLR 214-a--
or when the child is born alive, which would be the time at which the parent begins to suffer the financial injury upon
which the claim is based?

In light of the “unique features” of the cause of action for wrongful birth, the Court of Appeals held that accrual of
that claim occurs upon the birth of the infant, not the earlier date of the medical provider's act of malpractice. B.F.
v. Reproductive Medicine Associates of New York, LLP, 2017, 30 N.Y.3d 608, 69 N.Y.S.3d 543, 92 N.E.3d 766. The
Court's analysis began not with the language of CPLR 214-a, the terms of which seemingly would require accrual on
the date of the misdiagnosis concerning the infant's likely disability or impairment. Rather, the Court began with the
traditional rule that courts, in the absence of legislative action to the contrary, determine when a common law cause
of action accrues. In tort actions, a cause of action generally accrues upon the date of injury (Kronos, Inc. v. AVX
Corp., supra), and that does not occur in a wrongful birth case until the infant is born and the parents experience the
“extraordinary financial obligations” associated with caring for the disabled child. The Court rejected Goldsmith v.
Howmedica, Inc., supra, as the governing precedent. Goldsmith, the Court said, was “a classic medical malpractice
case,” involving personal injury and pain and suffering, thus warranting application of the usual common law rule
that a malpractice action accrues upon the date of the malpractice--the date of harm--regardless of when the harmful
effects are felt. Wrongful birth, in contrast, produces no harm to the parents until the child is born alive.

The Court circumvented the language of CPLR 214-a, as it did in LaBello, by emphasizing the uniqueness of the
cause of action at issue. First, the Court reviewed the legislative history of the statute's restrictive language, which was
inserted primarily for the purpose of preventing courts from creating an all-encompassing discovery rule in medical
malpractice cases. Pegging accrual of the wrongful birth claim to the date of birth in no way involves the adoption of
a discovery rule, and “nothing in the legislative history suggests an intent to constrict judicial authority to otherwise
define when a cause of action accrues, or to mandate that the limitations period should commence prior to accrual.”
30 N.Y.3d at 617, 69 N.Y.S.3d at 549, 92 N.E.3d at 772. The Court then observed that the current case was “not the
typical medical malpractice case;” the Legislature did not anticipate the wrongful birth cause of action when it adopted
CPLR 214-a. 30 N.Y.3d at 618, 69 N.Y.S.3d at 550, 92 N.E.3d at 773. Thus, as in LaBello, the Court decided that it
must “fill the gap” between statutory language and “common-law development and application.” The result reached
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in B.F. Reproductive Services was said to “harmonize the unique and unanticipated features of [the wrongful birth]
cause of action with the principles animating CPLR 214-a.” 30 N.Y.3d at 619, 69 N.Y.S.3d at 550, 92 N.E.3d at 773.

C214-a:4. Continuous Treatment Toll.

CPLR 214-a allows a plaintiff to avoid the usual date-of-commission accrual rule by showing that the action was
brought within 2 ½ years of the date of “last treatment where there is continuous treatment for the same illness, injury
or condition which gave rise to the ... act, omission or failure” constituting the malpractice. The application of this
tolling provision is the most frequently-litigated issue under the statute.

Rationale

The continuous treatment concept has its origin in the 1962 decision of the Court of Appeals in Borgia v. City of New
York, 1962, 12 N.Y.2d 151, 155, 237 N.Y.S.2d 319, 321, 187 N.E.2d 777, 778. The Court held that the running of the
statute of limitations is properly delayed “when the course of treatment which includes the wrongful acts or omissions
has run continuously and is related to the same original condition or complaint.” Borgia referred to the doctrine as a
delayed accrual, but the Court later clarified that accrual still occurs at the time of the original act of malpractice and
the running of the period is tolled until continuous treatment ends: “Continuous treatment serves simply as a toll--
the action may be brought at any time, but the patient will not be compelled to initiate judicial proceedings so long
as the physician continues to treat the injury.” McDermott v. Torre, 1982, 56 N.Y.2d 399, 407, 452 N.Y.S.2d 351,
355, 437 N.E.2d 1108, 1111-12.

The toll finds its justification in the dilemma faced by the patient who has placed trust and confidence in a particular
physician to continue treating her condition but fears that if she must commence a lawsuit in order to ensure the
timeliness of a potential lawsuit while treatment is still ongoing the doctor-patient relationship will come to a
precipitous end. The doctrine furthers the belief “that the most efficacious medical care will be obtained when the
attending physician remains on a case from onset to cure.” McDermott v. Torres, supra, 56 N.Y.2d at 408, 452 N.Y.S.2d
at 355, 437 N.E.2d at 1112. The doctor who committed the original malpractice may very well be in the best position
to “identify and correct the malpractice.” Cooper v. Kaplan, 1991, 78 N.Y.2d 1103, 1104, 578 N.Y.S.2d 124, 125, 585
N.E.2d 373, 374; see also Young v. New York City Health & Hosp. Corp., 1998, 91 N.Y.2d 291, 296, 670 N.Y.S.2d
169, 172, 693 N.E.2d 196, 199. “It would be absurd,” therefore, “to require a wronged patient to interrupt corrective
efforts by serving a summons on the physician.” Borgia v. City of New York, supra, 12 N.Y.2d at 156, 237 N.Y.S.2d
at 321-22, 187 N.E.2d at 779.

The rationale of the toll has important ramifications for two fundamental requirements that must be met for its
application. First, there must be a continuous course of treatment for the same condition as to which the physician
committed the act of malpractice. It is not enough that the patient and doctor have a general, continuing relationship.
Nor is it enough, as the statute says in the next-to-last sentence, that the patient returned to the doctor for a routine,
general examination. If the doctor has not undertaken treatment for the condition that specifically relates to the
malpractice, or if the doctor treats the patient only for some other, unrelated condition, the patient does not encounter
the dilemma upon which the toll is based. Only if the doctor is directing ongoing efforts to correct a particular condition
does the patient face the difficult choice between continuing with his or her trusted health care giver or commencing
a timely lawsuit that will effectively make continued treatment for the condition impossible.

Second, there must be a mutual expectation by both patient and doctor that the treatment for the particular condition
will continue. If neither the doctor nor the patient anticipates further treatment, the patient experiences no hard
choice between continuing with the doctor's corrective efforts and ensuring commencement of a timely lawsuit for
malpractice. See Young v. New York City Health & Hosp. Corp., supra, 91 N.Y.2d at 296-97, 670 N.Y.S.2d at 172-73,
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693 N.E.2d at 199-200; Massie v. Crawford, 1991, 78 N.Y.2d 516, 519-20, 577 N.Y.S.2d 223, 224-25, 583 N.E.2d
935, 937.

It has been held that the continuous treatment toll does not apply to ordinary negligence claims against hospitals for
negligent hiring of unqualified personnel. See Schrank v. Lederman, 2008, 52 A.D.3d 494, 496, 860 N.Y.S.2d 556,
559 (2d Dep't). But see Calamari v. Panos, 2005, 131 A.D.3d 1088, 1090, 16 N.Y.S.3d 824, 827 (2d Dep’t) (patient’s
claim for negligent hiring was time-barred because made “more than three years after the last date on which the
plaintiff allegedly was a patient of [employee].”).

Continuous Treatment for the Same Condition

The courts have grappled for many years with the details of two interrelated questions: was there, in fact, continuous
treatment for the same condition, and was there mutual anticipation thereof?

On the first issue, Massie v. Crawford, 1991, 78 N.Y.2d 516, 577 N.Y.S.2d 223, 583 N.E.2d 935, illustrates the Court's
firm resolve to deny application of the toll when the ongoing relation between physician and patient consists only of
routine, periodic examinations of a general nature. This is simply not treatment. In Massie, a gynecologist inserted an
IUD in 1969. During the next 15 years, the IUD remained in place, and the patient returned to the doctor for periodic
gynecological examinations. In January 1984, she complained of abdominal pain, and the doctor advised that she
had developed pelvic inflammatory disease (PID). The patient's malpractice action alleged that the PID was caused
by the doctor's negligent follow-up care and periodic examinations following the insertion of the IUD. The majority
held that the doctor was entitled to summary judgment with respect to any malpractice occurring more than 2 ½ years
prior to January 1984. The Court reiterated the rule that the continuous treatment toll is inapplicable in the absence
of continuing efforts by the doctor to treat a particular condition. The toll was inapplicable here because “[t]he single
procedure defendant performed for plaintiff was the insertion of the IUD; her subsequent visits to him were for routine
gynecological examinations, not therapy to correct a medical condition.” 78 N.Y.2d at 520, 577 N.Y.S.2d at 225, 583
N.E.2d at 938. The majority agreed with the three-Judge dissent that post-surgical aftercare qualifies as continuous
treatment--a “patient could not reasonably be expected to ... sue for malpractice while the physician was still checking
the wounds and monitoring the healing process”--but here found no such follow-up care relating to the IUD.

The lack of any follow-up treatment was also at issue in Nykorchuck v. Henriques, 1991, 78 N.Y.2d 255, 573 N.Y.S.2d
434, 577 N.E.2d 1026, another case showing that the concept of continuous treatment is to be narrowly applied. In
1974, plaintiff began an eleven-year course of treatment with a gynecologist for infertility attributable to endometriosis
(misplaced tissue surrounding the uterus). During an office visit in 1979, the patient brought to the doctor's attention
a lump in her right breast which the doctor examined and pronounced non-cancerous, saying “[W]e will have to keep
an eye on it.” She continued receiving treatment from the same doctor for endometriosis until at least 1985. In early
1986, at plaintiff's request the doctor again examined her right breast. This time he referred her to an oncologist who
diagnosed the lump as cancerous. Suit was brought in 1987 for the earlier failure to diagnose breast cancer, but the
Court held that the action was time-barred.

The continuous treatment doctrine was inapplicable, said the Court, because no course of treatment had been
established for the condition that gave rise to the lawsuit. The ongoing treatment had been for endometriosis, not
for the unrelated breast condition. The Court refused to accept the “self-contradictory proposition that the failure
to establish a course of treatment is a course of treatment.” 78 N.Y.2d at 259, 573 N.Y.S.2d at 437, 577 N.E.2d at
1029. See also Young v. New York City Health & Hosp. Corp., 1998, 91 N.Y.2d 291, 296-97, 670 N.Y.S.2d 169, 173,
693 N.E.2d 196, 200 (hospital failed to establish course of treatment following failure to advise patient of adverse
mammogram results). Likewise, the continuing nature of a particular diagnosis, without more, does not amount to
continuing treatment. McDermott v. Torre, 1982, 56 N.Y.2d 399, 406, 452 N.Y.S.2d 351, 354, 437 N.E.2d 1108, 1111.
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If one is able to set aside the tragic facts of a blameless cancer victim, Nykorchuck is conceptually consistent with
the goals of the continuous treatment doctrine. If the doctor is treating the patient only for condition A, the patient
is not confronted by the risk that a lawsuit will discourage the doctor from making corrective efforts with respect to
condition B. The latter condition is already off the table, as it were. (Of course, the practical ability to commence
such a suit would implicitly depend upon the patient's obtaining a second opinion.) Until the Nykorchuck case was
rendered moot in 2018 by the adoption of a discovery rule for cancer cases (see Commentary C214-a:6, below), New
York Practice professors had to endure understandable student hisses and boos when teaching this case.

In Nykorchuck, the patient's conditions were different: she was being treated for endometriosis, and she separately
developed breast cancer, which was in a different part of the body. The statute explicitly requires that continuous
treatment be for the same condition. Another example of the “different condition” situation is Jorge v. New York City
Health and Hosp. Corp., 1992, 79 N.Y.2d 905, 581 N.Y.S.2d 654, 590 N.E.2d 239, where a patient gave birth to a
child with sickle cell anemia. The alleged malpractice consisted of a misreading of the results of a blood test given to
the child's father, at the mother's request, during the early stages of the pregnancy. The mother's action for malpractice,
based on her assertion that she would have terminated her pregnancy had her husband's test results not been misread,
could not be saved by the continuous treatment rule because the father's blood situation, condition B, was unrelated
to the subsequent obstetric care that the mother received for her pregnancy, condition A.

Some Appellate Division decisions have softened the sameness rule to allow for a finding of continuous treatment if
the patient's conditions are sufficiently “related” and are located in the same part of the body. In Devadas v. Niksarli,
2014, 120 A.D.3d 1000, 992 N.Y.S.2d 197 (1st Dep't), the Appellate Division affirmed the jury's determination with
respect to the following question: Was an ophthalmologist's performance of Lasik surgery to correct the plaintiff's
blurry nearsightedness (myopia) the “same” condition as the blurry vision about which the plaintiff complained in
subsequent visits to the doctor, eventually producing a diagnosis of a condition called keratoconus? The jury said
yes, and the court upheld the rationality of that determination. The alleged act of malpractice was the Lasik surgery
(April 6, 2004), which was contraindicated for persons with the potential for keratoconus, which the plaintiff had.
Although CPLR 214-a specifies that the continuous treatment toll requires that the relevant treatment be for the
“same” condition--thus keeping the doctor’s attention focused on particular corrective efforts--this means, according
to the Appellate Division, only that the later visits to the doctor must be “related” to the original condition. Here,
the condition was blurry vision--both before and after the surgery--and the later visits, including the one in which
the blurriness was diagnosed as keratoconus, were related to blurry vision. The evidence showed that the doctor,
prior to the surgery, had “guaranteed” the plaintiff a good result with respect to his nearsightedness, meaning that the
condition being treated was clarity of vision.

The Devadas court analogized, inter alia, to Branigan by Branigan v. DeBrovner, 1994, 197 A.D.2d 270, 612 N.Y.S.2d
119 (1st Dep't), where a gynecologist's erroneous determination that an unborn infant was rubella-free, made during
early pregnancy, was part of the mother's overall prenatal treatment for a healthy pregnancy, which continued until
her final visit. “Plaintiff engaged [the gynecologist's] services for her pregnancy and not her complaint of rubella.”
Likewise, in the instant ophthalmology case, the plaintiff was “under the continuous care of defendant for statute of
limitations purposes until defendant rectified plaintiff's vision problems.” See also Flint v. Zielinski, 2015, 130 A.D.3d
1460, 12 N.Y.S.3d 744 (4th Dep't) (continuous treatment found where oncologist from 2005 through 2007 monitored
patient's potential for metastasis (recurrence) of breast cancer following mastectomy, and while doing so, misread
results of a 2006 test showing lung cancer (record showed that breast cancer often metastasizes to lung cancer);
because treatment was directed toward cancer “in the chest area,” the ongoing visits were for the “same” illness).

Although continuation of a general doctor-patient relationship or routine, general physical examinations do not qualify
as continuous treatment, “neither individuals suffering from chronic conditions, nor patients being ‘monitored’ for
a specific medical condition to ensure that it improves or at least does not deteriorate ... are necessarily outside the
doctrine.” Ganess v. City of New York, 1995, 85 N.Y.2d 733, 736, 628 N.Y.S.2d 242, 243, 651 N.E.2d 1261, 1262.
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See, e.g., Flint v. Zielinski, supra (described above); Murray v. Charap, 2017, 150 A.D.3d 752, 54 N.Y.S.3d 28 (2d
Dep't) (physician's continued refilling of prescriptions of medication for high cholesterol, while staying in contact
with patient, could qualify as continuous treatment); Martens v. St. Luke's-Roosevelt Hosp. Center, 2015, 128 A.D.3d
487, 9 N.Y.S.3d 52 (1st Dep't) (decision to engage in periodic monitoring of patient's fibroids, in lieu of removing
them, followed by seven years of such monitoring created question of fact as to existence of continuous treatment).

Similarly, continued treatment of symptoms that are traceable to a particular condition that was misdiagnosed may
trigger the toll. Such was the case in Chestnut v. Bobb-McKoy, 2012, 94 A.D.3d 659, 943 N.Y.S.2d 461 (1st Dep't),
where the malpractice claim alleged a physician's failure to timely diagnose and treat lung cancer. The record contained
evidence that the patient complained to the doctor about knee pain, leg swelling, and finger clubbing, and her blood
work showed a high alkaline phosphate level. Expert testimony showed that these symptoms are associated with lung
cancer. The patient saw the doctor four times during a 13-month period, during which she complained about some
or all of these symptoms. At first, the doctor did nothing more than recommend that she elevate her legs and take
Tylenol; he later took an X-ray of her knees, and diagnosed her condition as possible arthritis. He prescribed different
medication, and eventually took an X-ray of the lungs, which showed lung cancer. The court held that the “frequency
and intensity” of the 13-month course of treatment for the patient's knee condition raised a triable question of fact
as to whether the patient's visits to the doctor “were part of a continuous treatment for symptoms that are ultimately
traced to lung cancer.”

Mutual Expectations of Further Treatment

The second requirement of continuous treatment is mutual anticipation, by both physician and patient, of additional
treatment for a particular condition after the act of malpractice as to that condition has occurred. The necessary lack
of mutuality prevented application of the toll in Plummer v. New York City Health and Hosp. Corp., 2002, 98 N.Y.2d
263, 746 N.Y.S.2d 647, 774 N.E.2d 712, where the plaintiff, an infant, alleged that the defendant hospital committed
obstetrical malpractice during his delivery. He was thereafter treated for a condition related to the negligence at
pediatric clinics of the same hospital. In September 1988, however, plaintiff's mother indicated to the relevant clinic
her intent to move her child to Florida. The clinic recommended further treatment at a Florida hospital and explained
how the child's records could be forwarded. Although the plaintiff reappeared at the New York clinic three months
later for routine health care, the Court of Appeals held that the relevant treatment ended in September 1988 when
both plaintiff and defendant “objectively manifested an understanding that treatment of the child would not continue
once he moved to Florida.” Thus, no disincentive to suit against the New York hospital existed after September
1988. See also Clayton v. Memorial Hosp. for Cancer & Allied Diseases, 2009, 58 A.D.3d 548, 872 N.Y.S.2d 101
(1st Dep't) (both doctor and patient viewed November 1999 phone call as last contact regarding complications from
October colonoscopy; patient's January 2001 call, requesting another colonoscopy, was unrelated to first procedure
and therefore was a “renewal of contact rather than a continuation” or prior treatment).

The patient herself may unilaterally terminate treatment. In Allende v. New York City Health and Hosp. Corp., 1997,
90 N.Y.2d 333, 660 N.Y.S.2d 695, 683 N.E.2d 317, the plaintiff was treated for a hand condition at Lincoln Hospital,
where alleged malpractice occurred. At the time of her discharge, she was told to return for further treatment of the
hand, but she never returned to Lincoln. Instead, she sought treatment at various neighborhood clinics and eventually
ended up at a different hospital for amputation of a finger necessitated by the diseased hand. This conduct, coupled
with her testimony that she did not go back to Lincoln because she “did not have faith any more in that hospital,”
showed that she never contemplated continued treatment at Lincoln. Without that expectation, the rationale of the
continuous treatment doctrine--avoiding destruction of the doctor-patient relationship with a lawsuit--was inoperative
because no such relationship existed. Compare Guarino v. Sharzer, 2001, 281 A.D.2d 188, 721 N.Y.S.2d 631 (1st
Dep't) (patient's consultation with attorney to explore options while being treated did not, by itself, defeat continuing
nature of treatment); Clifford v. Kates, 2019, 169 A.D.3d 1375, 1378, 93 N.Y.S.3d 477, 480-81 (4th Dep't) (same);
Gomez v. Katz, 2009, 61 A.D.3d 108, 874 N.Y.S.2d 161 (2d Dep't) (plaintiff's appointment with another physician for
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same condition did not necessarily sever continuing treatment with defendant, especially because plaintiff returned
to see defendant thereafter; situation is akin to obtaining second opinion; issue was for jury).

Allende involved the patient's relinquishment of treatment. At the other end of the spectrum is a “final visit” at which
the physician lets the patient know that she considers the patient's treatment to be complete, indicating that there is
no need for further visits as to the relevant condition. McDermott v. Torre, 1982, 56 N.Y.2d 399, 405, 452 N.Y.S.2d
351, 354, 437 N.E.2d 1108, 1111. See, e.g., Petito v. Roberts, 2014, 113 A.D.3d 743, 979 N.Y.S.2d 140 (2d Dep't)
(upon referring plaintiff to urologist, referring doctor anticipated no further treatment of plaintiff); Cole v. Karanfilian,
2014, 117 A.D.3d 670, 671, 985 N.Y.S.2d 141, 142-43 (2d Dep't) (after telling patient there was no need for surgery,
defendant's additional statement that patient should return if he experienced any change in his condition did not
indicate contemplation of further treatment). At this point, barring additional facts, the patient has no reason to expect
any further corrective efforts by this physician concerning the condition at issue and should feel free to sue within 2
½ years from that point if he or she believes there has been malpractice. See, e.g., Young v. New York City Health &
Hosp. Corp., 1988, 91 N.Y.2d 291, 297, 670 N.Y.S.2d 169, 173, 693 N.E.2d 196, 200 (patient, who was not advised
of mammogram results, assumed they were negative, and therefore had no reason to request further treatment: “Given
plaintiff's lack of awareness of a condition warranting further treatment, the purpose of the continuous treatment
doctrine would not be served by its application”).

But if, at the last personal visit between patient and physician, a regularly scheduled appointment is agreed upon for
the near future for further care or monitoring of the condition, then continuing treatment exists between the last visit
and the next one (unless the patient cancels the next appointment due to a decision to forego further treatment from the
physician as compared to missing the appointment for other reasons). Young v. New York City Health & Hosp. Corp.,
supra, 91 N.Y.2d at 296, 670 N.Y.S.2d at 172-73, 693 N.E.2d at 199-200. “Regardless of the absence of physical
or personal contact between them in the interim, where the physician and patient reasonably intend the patient's
uninterrupted reliance upon the physician's observation, directions, concern, and responsibility for overseeing the
patient's progress, the requirement for continuous care and treatment for the purpose of the Statute of Limitations is
certainly satisfied.” Richardson v. Orentreich, 1985, 64 N.Y.2d 896, 899, 487 N.Y.S.2d 731, 732, 477 N.E.2d 210, 211.

Furthermore, even if the doctor has, in effect, declared that no further treatment is contemplated for the condition
at issue, continuing treatment includes “a timely return visit instigated by the patient to complain about and seek
treatment for a matter related to the initial treatment. Thus, there will be continuing treatment when a patient, instructed
that he or she does not need further attention, soon returns to the doctor because of continued pain in that area for
which medical attention was first sought.” McDermott v. Torre, supra, 56 N.Y.2d at 406, 452 N.Y.S.2d at 354, 437
N.E.2d at 1111. This may include a return visit to the doctor primarily for some other condition during which the
patient timely complains about, or asks the doctor to examine, the relevant medical condition. Id.

Gaps in Treatment

An issue often presented in the cases is the extent to which a lengthy interval between doctor-patient visits brings
the treatment to conclusion, for purposes of the toll, as of the last visit preceding the interval. Can the resumption
of treatment after a lengthy hiatus maintain continuity for the period of the hiatus? Sometimes. The Court in Rizk v.
Cohen, 1989, 73 N.Y.2d 98, 538 N.Y.S.2d 229, 535 N.E.2d 282, however, found no continuity of treatment where a
patient, discharged in April 1980, allegedly with an erroneous diagnosis of an ear virus, was contacted by the doctor
in October 1983--3 ½ years later--with a suggestion that the patient return for testing, which he did and discovered
that he had an acoustic neuroma. Following his discharge in 1980, the patient did not know that further treatment was
necessary, meaning there was no mutuality of expectation of treatment. The Court noted that, as a policy matter, to
permit a doctor-initiated contact, by itself, to serve as the determinant of continuity could lead to silence in the future
by medical practitioners fearful of reviving the prospect of malpractice litigation. See also O'Donnell v. Siegel, 2008,
49 A.D.3d 415, 854 N.Y.S.2d 45 (1st Dep't) (five-year gap between colonoscopies was not continuous treatment as
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matter of law where patient was told after next-to-last colonoscopy that results were negative as to cancer and no
follow-up appointments were scheduled).

Some lower courts have taken the position that any gap equal to or longer than the 2 ½ -year limitations period ends
the treatment as a matter of law. See, e.g., Marmol v. Green, 2004, 7 A.D.3d 682, 777 N.Y.S.2d 512 (2d Dep't). Not
so, held the Court of Appeals in Lohnas v. Luzi, 2018, 30 N.Y.3d 752, 71 N.Y.S.3d 404, 94 N.E.3d 892. A gap in
treatment equivalent to or greater than the 2 ½ -year period of the statute of limitations does not, by itself, eliminate
availability of the continuous treatment toll. The Court held that Marmol and like cases in the lower courts should
not be followed. Be that as it may, the Court in Lohnas split 4-3 on whether a 30-month gap in treatment on the facts
effectively ended defendant's continuous treatment of the plaintiff, warranting summary judgment for the defendant.
The majority thought not, finding that a question of fact existed on the question “whether [plaintiff] and defendant
intended a continuous course of treatment.”

Plaintiff saw defendant for several years between 1998 and 2003 for shoulder pain, undergoing two surgeries with
post-operative visits for the condition. After a September 2003 visit, plaintiff did not return until April 2006, a period
of 30 months. At that time, the defendant referred the plaintiff to his partner for a third surgery because he no longer
performed them. The plaintiff consulted a new orthopedic surgeon, and sued the defendant in 2008, alleging negligent
performance of the original surgery and thereafter the failure to diagnose errors in that surgery, which led to continued
shoulder problems. The plaintiff's ability to overcome the statute of limitations depended on whether the defendant
continuously treated the plaintiff for the same shoulder condition from 1998 to 2006.

The defendant (and the dissent) argued that the requisite continuity was lacking as a matter of law because the patient
and doctor did not mutually contemplate further treatment as evidenced by the doctor's repeated statements that she
should return to see him only on an “as needed” basis. But “plaintiff's injury,” the majority answered, “was a chronic,
long-term condition which both plaintiff and defendant understood to require continued care.” As to the 30-month
gap in visits, plaintiff testified that she “became discouraged” with defendant's services, but ultimately he “was all
she had.” These circumstances did not preclude a finding of continuous treatment, which presented a jury question.

Imputation of B's Treatment to A

If Dr. A treats a patient for a time as part of a medical practice group in which Dr. B is a member, and Dr. B picks
up where A leaves off and continuously treats the patient for the same condition as that treated by A, B's continuous
treatment can be imputed to A under standard agency principles. See Ganapolskaya v. V.I.P. Medical Associates, 1996,
221 A.D.2d 59, 62, 644 N.Y.S.2d 735, 737 (1st Dep't). See also Scalcione v. Winthrop University Hosp., 2008, 53
A.D.3d 605, 863 N.Y.S.2d 42 (2d Dep't). Even if A subsequently leaves the group, B's continuing treatment of the
group's patient can be imputed to A. Green v. Associated Medical Professionals of NY, PLLC, 2013, 111 A.D.3d 1430,
1431-32, 975 N.Y.S.2d 319, 321 (4th Dep't); Watkins v. Fromm, 1985, 108 A.D.2d 233, 239-40, 488 N.Y.S.2d 768,
772-73 (2d Dep't). The key to imputation is finding “‘an agency or other relevant relationship’ between the health
care providers.” Allende v. New York City Health and Hosp. Corp., 1997, 90 N.Y.2d 333, 339, 660 N.Y.S.2d 695,
699, 683 N.E.2d 317, 321 (internal citations omitted). No imputation occurs, however, from the mere referral by a
negligent doctor to an independent doctor who provides ongoing treatment for the same condition. Ganess v. City of
New York, 1995, 85 N.Y.2d 733, 737, 628 N.Y.S.2d 242, 244, 651 N.E.2d 1261, 1263 (concurring opinion). Nor is
subsequent continuous treatment by a doctor who is merely affiliated with a hospital imputable to the hospital where
the malpractice occurred. Id. See also Pierre-Louis v. Ching-Yuan Hwa, 1992, 182 A.D.2d 55, 59, 587 N.Y.S.2d 17,
19-20 (2d Dep't) (no imputation occurs where doctor who continues to treat a patient is former co-employee of doctor
at hospital where malpractice occurred, as compared to former co-member of a practice group).

On a unique set of facts, the Appellate Division in Ganapolskaya v. V.I.P. Medical Associates, 1996, 221 A.D.2d
59, 644 N.Y.S.2d 735 (1st Dep't), imputed a patient's corrective emergency treatment at a hospital to an unaffiliated
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physician who referred her to the hospital immediately upon his bungling of an abortion procedure. No agency
relationship existed between the doctor/clinic and the hospital, but the circumstances provided “some other relevant
association which continue[d] the nexus between the two providers [of medical treatment].” Id. at 62, 644 N.Y.S.2d
at 737. During and immediately after the abortion, the patient experienced pain, bleeding and a drop in blood
pressure. The doctor summoned an ambulance to transfer the patient to a hospital for emergency treatment. He did
not accompany her to the hospital, but he gave the EMS team her chart, progress report and operating room report
and informed them of her possible internal bleeding. During the next 24 hours, the hospital performed surgery and
kept her hospitalized for a week. These facts, said the court, created “a sufficient nexus between the two health care
providers” such that the time spent by the hospital in completing the surgical procedures begun by the physician was
fairly imputed to him for purposes of tolling the limitations period until plaintiff's discharge from the hospital. Id.
at 63, 644 N.Y.S.2d at 737-38. The court cited Cotto v. City of New York, 1984, 99 A.D.2d 748, 471 N.Y.S.2d 865
(2d Dep't), which involved the transfer of a patient from one hospital to another that was separately owned but, by
contract, had some supervisory authority over medical services at the transferor. Because of the “significant nexus”
between the two hospitals, it would have been “absurd” to interrupt ongoing corrective efforts with a lawsuit against
the transferor hospital.

The imputation question has often arisen in connection with diagnostic services performed at the request of a referring
physician. If the diagnostic provider, such as a laboratory technician or radiologist, botches a test or misreads the
results, which is usually a single, discrete act, can the continuing treatment of the referring physician, who relies on
the diagnostic report, be imputed to the diagnostician for purposes of the statute of limitations? The answer, generally,
is no. The question was first addressed by the Court of Appeals in McDermott v. Torre, 1982, 56 N.Y.2d 399, 403, 452
N.Y.S.2d 351, 352-53, 437 N.E.2d 1108, 1109, where the Court held, “The continuing treatment by the physician ...
cannot be imputed to an independent laboratory in the absence of an agency or other relevant relationship between the
laboratory and doctor or some relevant continuing relation between the laboratory and the patient.” See also Kaufmann
v. Fulop, 2008, 47 A.D.3d 682, 684, 849 N.Y.S.2d 615, 618 (2d Dep't). The policy of the continuous treatment doctrine
is inapplicable because the diagnostician usually does not participate in any ongoing corrective efforts in which the
patient places his or her trust. 56 N.Y.2d at 408, 452 N.Y.S.2d at 355, 437 N.E.2d at 1112.

One circumstance in which courts have been receptive to application of the continuing treatment toll against a
diagnostic laboratory is where the physician prescribes periodic diagnostic examinations as part of ongoing care,
and physician, patient and diagnostician all anticipate ongoing examinations. Elkin v. Goodman, 2001, 285 A.D.2d
484, 486, 727 N.Y.S.2d 158, 160 (2d Dep't) (“In view of the relationship implicit in the record between the
radiologists and [treating physician], the continuous monitoring through periodic MRIs anticipated among [treating
physician], [patient], and the radiologists, the unitary purpose for which [patient] periodically and regularly visited
the radiologists, their comparison of the current MRI with [patient's] previous MRIs which they retained on file, and
their furnishing of reports of each MRI to [treating physician], it cannot be determined without a trial on which side
of the continuous treatment line of authority this case falls.”). Compare Waring v. Kingston Diagnostic Radiology
Center, 2004, 13 A.D.3d 1024, 1026, 786 N.Y.S.2d 832, 834-35 (3d Dep't) (Elkin criteria not met).

Can the continuous treatment toll be applied on an institution-wide basis if the patient suffered malpractice in one
unit of the institution and was treated continuously thereafter for the same condition in a different unit of the same
institution, i.e., on a theory of “continuous treatment by an institution”? This scenario often arises in connection with
the New York City Health & Hospitals Corporation (HHC), which operates nearly a dozen hospitals and scores of
diagnostic, treatment and primary care centers throughout the City. For example, in Ganess v. City of New York, 1995,
85 N.Y.2d 733, 736, 628 N.Y.S.2d 242, 243, 651 N.E.2d 1261, 1262, malpractice occurred in an HHC-owned hospital's
obstetrical unit, and subsequent remedial treatment was administered by different doctors in a pediatric clinic of the
same hospital. The Court did not decide the “intriguing” question of the “continuous-treatment-by-an-institution”
theory because the patient's treatment in the pediatric clinic did not continue long enough to be of help. In a concurring
opinion, Judge Titone argued against the institution-wide theory stressing that “a hospital is an impersonal entity ...
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and is certainly not capable of forming the intimate one-on-one physician-patient relationship that the continuing-
treatment doctrine was designed to protect.” Id. at 738, 628 N.Y.S.2d at 245, 651 N.E.2d at 1264.

Two years later, in Allende v. New York City Health and Hosp. Corp., 1997, 90 N.Y.2d 333, 660 N.Y.S.2d 695, 683
N.E.2d 317, the Court definitively held that HHC's common ownership of a facility at which malpractice occurred and
a separate facility at which subsequent treatment was undertaken, standing alone, “does not establish the necessary
nexus” between the facilities to justify application of the continuous treatment toll. Id. at 340, 660 N.Y.S.2d at 699, 683
N.E.2d at 321. Similar to Judge Titone's concurring opinion in Ganess, the Court reasoned that applying the doctrine
based solely on common ownership would not advance the policy upon which the doctrine is based. Commencing
litigation “against HHC for the negligence of doctors at one hospital would not necessarily affect the care and treatment
received at another HHC facility. The ‘risk that the physician-patient relationship will be destroyed’ ... simply is
not present when the only factor offered [in support of the toll] is common ownership by HHC.” Id. The Court
also observed, “Taken to its extreme, the rule plaintiff advocates would allow patients to move among HHC-owned
hospitals indefinitely, keeping alive the Statute of Limitations for malpractice actions,” thus depriving the health care
provider of repose and the opportunity to actually detect and correct the prior negligent care. Id. (internal citations
omitted). The Court concluded that “under the appropriate circumstances” continuous treatment might be found in
jointly owned facilities, but saved the issue for another day. Id. at 340, 660 N.Y.S.2d at 700, 683 N.E.2d at 322. The
Court cited with “cf.” the Second Department decision in Cotto v. City of New York, discussed a few paragraphs above,
where a contractual relationship regarding medical services existed between two facilities. See also Kropiewnicki
v. City of New York, 2006, 29 A.D.3d 532, 814 N.Y.S.2d 704 (2d Dep't) (common ownership of facilities by HHC,
together with other circumstances, created jury question as to applicability of continuous treatment).

Jury Question

Although the facts of many cases permit the court to hold, as a matter of law, that continuous treatment did or did not
occur, probably an equal number have determined that the matter must be decided by the jury. See, e.g., Lohnas v.
Luzi, 2018, 30 N.Y.3d 752, 71 N.Y.S.3d 404, 94 N.E.3d 892 (question of continuous treatment was for jury; see facts
under Gaps in Treatment caption, above); Clifford v. Kates, 2019, 169 A.D.3d 1375, 93 N.Y.S.3d 477 (4th Dep't) (jury
question presented on issue of continuous treatment where patient, who showed some indications of unhappiness
with physician, including consultation with attorney and other doctors, nevertheless returned to same physician,
who worked at the only clinic patient could afford, regarding same condition at end of two-year hiatus); Freely v.
Donnenfeld, 2017, 150 A.D.3d 697, 54 N.Y.S.3d 66 (2d Dep't) (jury question presented as to continuing treatment
where plaintiff was told in 2008 that new treatment would be available for plaintiff's condition from defendant in
foreseeable future or plaintiff could immediately obtain such treatment outside U.S., and plaintiff returned to defendant
in 2011 for treatment of same condition).

If the issue goes to the jury, the court must give detailed instructions on the law of continuing treatment. See, e.g.,
Lancaster v. Doctor's Hosp., 1995, 222 A.D.2d 301, 636 N.Y.S.2d 8 (1st Dep't) (charge informed jury of correct
rules on continuous treatment in easily understandable language and correctly placed burden of proof on plaintiff). In
Devadas v. Niksarli, 2014, 120 A.D.3d 1000, 992 N.Y.S.2d 197 (1st Dep't), the Appellate Division held that when a
medical defendant's motion for summary judgment on the limitations ground is denied because plaintiff's evidence of
continuous treatment raises issues of fact, the jury's subsequent finding of continuity of treatment is reversible only if
“there is simply no valid line of reasoning and permissible inferences which could possibly lead rational [people] to
the conclusion reached by the jury on the basis of the evidence presented at trial.” 120 A.D.3d at 1003, 992 N.Y.S.2d
at 201, quoting Cohen v. Hallmark Cards, Inc., 1978, 45 N.Y.2d 493, 499, 410 N.Y.S.2d 282, 285, 382 N.E.2d 1145,
1148.

Toll for Derivative Claims?
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Derivative claims, such as loss of services by a member of the malpractice victim's family, depend upon the substantive
viability of the main claim. Can the derivative claimant take advantage of the continuous treatment toll if it would
likewise save the injured family member's malpractice claim from the bar of the statute of limitations? The Appellate
Divisions of the First, Second and Third Departments take the view that the continuous treatment toll, like that of
insanity or infancy, is personal to the injured party and thus cannot be invoked to prolong a derivative claim. Dunning
v. Brisson, 2005, 21 A.D.3d 271, 800 N.Y.S.2d 8 (1st Dep't); Reeder v. Health Ins. Plan of Greater New York, 2017,
146 A.D.3d 996, 1000, 46 N.Y.S.3d 148, 153 (2d Dep't); Cahill v. Lat, 2007, 39 A.D.3d 1013, 1014, 834 N.Y.S.2d
363, 365 (3d Dep't). Such claims, therefore, must be brought without regard to the fact that the injured family member
is still undergoing treatment.

The Fourth Department takes a different view. Dolce v. Powalski, 2004, 13 A.D.3d 1200, 1201, 787 N.Y.S.2d 595, 596
(4th Dep't), holds that “[t]he continuous treatment doctrine applies to toll the statute of limitations with respect to [the
derivative] cause of action to the same extent that it applies to the primary cause of action.” Dolce relies upon a Second
Department decision that has now been abandoned, Cappelluti v. Sckolnick, 1994, 207 A.D.2d 763, 616 N.Y.S.2d
398 (2d Dep't), which in turn relied upon a Third Department case, also now abandoned, Miller v. Rivard, 1992, 180
A.D.2d 331, 339, 585 N.Y.S.2d 523, 528 (3d Dep't). The Miller court said that “the policy reasons underlying the
[continuous treatment] doctrine would require its application to toll the Statute of Limitations on [a] derivative claim.”

It is submitted that the Fourth Department has it right. The purpose of the toll is to avoid disrupting the doctor-patient
relationship with a lawsuit and thereby thwarting a particular course of treatment by the doctor who is in the best
position to discover and correct the malpractice. The same injurious impact on the patient's treatment could ensue
if persons with derivative claims were effectively compelled by the statute of limitations to commence suit while
the treatment was still in progress. Would the physician not be distracted by the fact that a patient's spouse is suing
for malpractice committed on the very patient whose condition the physician is still seeking to improve? Would the
commencement of litigation by the patient's spouse not impel the physician to cease treatment in which the patient
presumably still has faith? Would it not be “absurd,” therefore, to expect a close relative of the patient “to interrupt
corrective efforts [directed toward the patient] by serving a summons on the physician?” See Borgia v. City of New
York, 1962, 12 N.Y.2d 151, 156, 237 N.Y.S.2d 319, 321-22, 187 N.E.2d 777, 779. The continuous treatment toll
should preserve the derivative claim even if the patient is an infant. Although the infancy toll itself does not preserve
a derivative claim, the parents or guardian should not have to sue the treating physician for malpractice while the
child is still being treated.

C214-a:5. Foreign Object Discovery Rule.

The foreign object discovery rule had its genesis in the pre-CPLR 214-a case of Flanagan v. Mount Eden General
Hosp., 1969, 24 N.Y.2d 427, 301 N.Y.S.2d 23, 248 N.E.2d 871. There, a surgeon left a clamp in the plaintiff's abdomen
following surgery in 1958. The presence of the clamp was discovered in 1966 by X-rays conducted by a different
physician in response to pain the patient then felt in her abdomen, and suit was commenced shortly thereafter. The
Court departed from the traditional rule that a malpractice claim accrues when the physician's negligent act occurs
and held that “where a foreign object has negligently been left in the patient's body, the Statute of Limitations will not
begin to run until the patient could have reasonably discovered the malpractice.” 24 N.Y.2d at 431, 301 N.Y.S.2d at 27,
248 N.E.2d at 873. The Court reasoned that a discovery rule, in this limited context, would do little harm to the policies
underlying the statute of limitations. While part of limitations doctrine seeks to achieve repose for the defendant, it
is also based on the notion that stale claims are difficult to litigate because of failed memories, credibility issues, and
the absence of documentary or physical evidence. With a foreign object, the most important item of evidence is still
in a place it does not belong. There is little danger the jury will need to second-guess the doctor's diagnostic judgment
exercised long ago, and the problem of unfounded claims is reduced by the availability of tangible, objective evidence.
Id. at 430-31, 301 N.Y.S.2d at 26-27, 248 N.E.2d at 872-73.
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CPLR 214-a reduced the time to sue upon discovery of a foreign object to one year (in Flanagan, the period was
three years from discovery) and excluded applicability of the rule to fixation devices, prosthetic aids and chemical
compounds--any of which would have been intentionally placed inside a patient's body. From this legislative action,
the Court of Appeals concluded:

[T]he enactment of CPLR 214-a ... clearly interdicted the extension of the ‘foreign object’ exception.... By expressly
prohibiting the inclusion of chemical compounds, fixation devices and prosthetic aids from the embrace of the term ‘foreign
object’ and by limiting the time within which an action based on the presence of such an object in the body of a patient may
be commenced to one year from the date of its discovery, the Legislature left us no room but to conclude that it intended
that Flanagan not be broadened beyond its existing confines.

Beary v. City of Rye, 1978, 44 N.Y.2d 398, 414-15, 406 N.Y.S.2d 9, 15, 377 N.E.2d 453, 459.

It should be noted that the foreign object discovery period of one year is an option for the plaintiff: she “may” sue
within one year of discovery. If discovery of the object, for example, occurs six months after being left behind (the date
of accrual), two years remain under the usual 2 ½ -year period, meaning that the plaintiff would have two years within
which to commence her action. Also, as is typical with discovery rules, the period starts to run from the earlier of the
date of actual discovery or from the date the plaintiff discovers “facts which would reasonably lead to ... discovery.”

“Foreign object” has come to mean some type of tangible medical paraphernalia the defendant introduced into the
plaintiff's body to carry out or facilitate a surgical procedure and then left behind, such as surgical clamps, scalpels,
sponges, or drains. See Walton v. Strong Memorial Hosp., 2015, 25 N.Y.3d 554, 573, 14 N.Y.S.3d 757, 769, 35 N.E.3d
827, 839. See also Polichetti v. Cohen, 2000, 268 A.D.2d 417, 702 N.Y.S.2d 85 (2d Dep't) (broken dental file left
inside plaintiff's tooth).

If the doctor fails to detect a diseased organ or the presence of some physical object already in the patient's body, the
doctor's oversight does not transform the diseased tissue or the tangible thing into a foreign object. See, e.g., Garrett
v. Brooklyn Hosp., 1984, 99 A.D.2d 541, 471 N.Y.S.2d 621 (2d Dep't) (undetected glass fragment in hand); Famulare
v. Huntington Hosp., 1980, 78 A.D.2d 547, 432 N.Y.S.2d 33 (fragment of broken tooth left in lip); Florio v. Cook,
1978, 65 A.D.2d 548, 408 N.Y.S.2d 949 (2d Dep't), affirmed 1979, 48 N.Y.2d 792, 423 N.Y.S.2d 917, 399 N.E.2d
947 (portion of tumor left in body).

The Court of Appeals addressed the failure-to-detect issue in Rodriguez v. Manhattan Medical Group, P.C., 1990,
77 N.Y.2d 217, 566 N.Y.S.2d 193, 567 N.E.2d 235, involving an IUD prophylactic device that had previously been
implanted, i.e., affixed, in a woman's uterus. She went to a different doctor later to have the IUD removed so that
she could bear children, but he did not find it. The woman learned four years later that the old IUD was still there.
The Court held that it was too late to sue the second doctor. No difference exists between a doctor who fails to detect
the presence of a malignant tumor in a patient's body and a doctor who fails to detect the continuing presence of an
IUD that was inserted in a patient's body by someone else years earlier. In both cases, the gist of the patient's claim is
misdiagnosis of a bodily condition, and the 2 ½ -year statute of limitations therefore begins to run upon the doctor's
failure to detect it, without any additional one-year period from discovery of the doctor's negligence. The Court also
stressed that an IUD is a fixation device which the Legislature excluded from the definition of foreign object in CPLR
214-a. To say that a fixation device is transformed into a foreign object with respect to the doctor who fails to detect
its continuing presence would be at odds with legislative intent.

Following soon after Rodriguez came Rockefeller v. Moront, 1993, 81 N.Y.2d 560, 601 N.Y.S.2d 86, 618 N.E.2d 119,
where the Court of Appeals held that a surgical suture on an internal organ of a patient's body was a fixation device,
the placement of which on the wrong organ did not transform it into a foreign object. “Such a claim is more readily
characterized as one predicated on negligent medical treatment, which, like misdiagnosis, is a category of malpractice
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not covered by the ‘foreign object’ rule.” 81 N.Y.2d at 565, 601 N.Y.S.2d at 89, 618 N.E.2d at 122. The doctor was
not being challenged for failing to remove some extraneous medical item that should have been taken out at the close
of the procedure (foreign object), but rather was being challenged for the exercise of bad medical judgment in placing
something on the wrong part of the body.

What exactly is a “fixation device,” which is explicitly excluded by statute from the definition of foreign object? (The
meaning of prosthetic aids and chemical compounds, also excluded from the definition of foreign objects, is more
readily grasped.) As indicated in the above mentioned Court of Appeals decisions in Rodriguez and Rockefeller, an
IUD and an internal suture are examples of fixation devices. So, too, is a stent placed in a patient's nose after nasal
reconstruction surgery to promote healing for a 10-day post-surgical period. LaBarbera v. New York Eye and Ear
Infirmary, 1998, 91 N.Y.2d 207, 668 N.Y.S.2d 546, 691 N.E.2d 617. See also Jacobs v. University of Rochester, 2013,
103 A.D.3d 1205, 959 N.Y.S.2d 345 (4th Dep't) (wire implanted during spinal fusion surgery in order to enhance
stabilization of thoracic spine). In these cases, it seemed that the Court had settled upon the definition of fixation
device as any medical device “placed in the patient with the intention that [it] will remain to serve some continuing
treatment purpose.” Rockefeller v. Moront, supra, 81 N.Y.2d at 564, 601 N.Y.S.2d at 89, 618 N.E.2d at 122. See also
LaBarbera v. New York Eye and Ear Infirmary, supra, 91 N.Y.2d at 212, 668 N.Y.S.2d at 549, 691 N.E.2d at 620.

In Walton v. Strong Memorial Hospital, 2015, 25 N.Y.3d 554, 14 N.Y.S.3d 757, 35 N.E.3d 827, however, the Court
indicated that determination of the question whether items constitute fixation devices requires consideration of “the
nature of the materials implanted in a patient, as well as their intended function,” a phrase used in Rockefeller. See
Rockefeller v. Moront, supra, 81 N.Y.2d at 564, 601 N.Y.S.2d at 89, 618 N.E.2d at 122. The suture in Rockefeller and
the stent in LaBarbera served either to “secure” a portion of the body (Rockefeller) or “support” a bodily structure
(LaBarbera). This is what made them fixation devices. (Query whether an IUD, which Rodriguez held to be a fixation
device, performs a “securing” or “supporting” function.) To look solely at the “intentional placement” language in
Rockefeller and LaBarbera is to divorce it from its context. “Because the suture and the stent were fixation devices,
they were intentionally placed for a continuing treatment purpose. In short, every fixation device is intentionally placed
for a continuing (even if temporary) treatment purpose, but it does not follow that everything that is intentionally
placed for a continuing treatment purpose is a fixation device.” Walton v. Strong Memorial Hosp., supra, 25 N.Y.3d
at 572, 14 N.Y.S.3d at 769, 35 N.E.3d at 839.

In Walton, the Court determined that a catheter, placed inside a three-year-old child's heart during surgery, performed
no securing or supporting function during or after the surgery. It was intentionally placed inside the heart, to be sure,
but only for the purpose of monitoring atrial pressure. The catheter's function was simply to provide information about
the patient's cardiovascular system. Because it neither secured nor supported anything, it was not a fixation device.

The remaining issue in Walton was whether a small fragment of the catheter that was not removed from the child's
heart when the catheter itself was removed shortly after the surgery qualified as a foreign object such that discovery of
the presence of the fragment 22 years later was within the ambit of CPLR 214-a's one-year discovery rule. Here, the
Court drew upon the teachings of Flanagan, which characterized a surgical clamp that was left behind after a surgery
as a foreign object. Although factual distinctions existed between the current case and Flanagan, the Court found
sufficient similarities to justify application of the foreign-object discovery rule. The catheter was a tangible object
introduced into the patient's body “solely to carry out or facilitate a surgical procedure,” not for any post-surgery
healing purpose. The catheter fragment, like Flanagan's surgical clamp, was left behind at the “conclusion” of surgery.
In the instant case, the surgery itself ended three days before the allegedly negligent removal procedure, but the patient
was still in the surgical intensive care unit. Whereas the doctor in Flanagan “forgot” to remove the clamp, the doctor
in the instant case allegedly “botched” the removal, was aware that the fragment was still in the body, and then chose,
for some unknown reason, to leave it behind. (Perhaps the doctor decided the fragment was inconsequential or that
its removal at that time would cause greater harm than good.) Despite these factual distinctions, the plaintiff here,
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like the one in Flanagan, “left the hospital after an operation with therapeutically useless and potentially dangerous
surgical paraphernalia lodged in his body.” 25 N.Y.3d at 574, 14 N.Y.S.3d at 770, 35 N.E.3d at 840.

Although Walton is significant primarily for its redefinition of “fixation devices,” the Court also expressed a few
guiding words on the meaning of foreign objects: “The question [is] ... whether the [objects] are analogous to tangible
items like the clamps in Flanagan or other surgical paraphernalia (e.g., scalpels, sponges, drains) likewise introduced
into a patient's body solely to carry out or facilitate a surgical procedure.” 25 N.Y.3d at 573, 14 N.Y.S.3d at 769, 35
N.E.3d at 839. The court in Leace v. Kohlroser, 2017, 151 A.D.3d 707, 55 N.Y.S.3d 434 (2d Dep't), relied upon these
words of guidance to find that an endoscopic “camera capsule,” introduced into plaintiff's body for the diagnostic
purpose of providing pictures of the condition of her intestines, was not a foreign object. The capsule camera was
intentionally “swallowed by the plaintiff with the expectation that it would travel through her digestive system until
eliminated in the regular course of digestion.” It was not used during a surgical procedure. Unfortunately, the capsule
remained in the plaintiff's body and was overlooked by the defendants about a year later during a January 2009
CT scan. A subsequent CT scan in 2011 revealed the continued presence of the camera, which had to be surgically
removed. Plaintiff's malpractice action, commenced in August 2011, was untimely because brought more than 2 ½
years from the January 2009 misreading of the CT scan. The malpractice was in the nature of misdiagnosis, not within
the scope of the discovery rule for foreign objects.

Livsey v. Nyack Hosp., 2018, 167 A.D.3d 591, 89 N.Y.S.3d 254 (2d Dep't), considered the nature of a ureteral stent/
catheter that was inserted during a 1993 surgery, allegedly causing injury, and was not removed until its presence was
discovered in 2012. The stent/catheter, a tubing device that bridged the bladder and the kidney and served a drainage
function, was held not to be a foreign object because it was not analogous to surgical paraphernalia, such as clamps,
scalpels, sponges and drains, introduced to carry out a surgical procedure.

In neither Leace nor Livsey did the court characterize the device before it as being of the fixation variety. But neither
did the item qualify as a foreign object.

C214-a:6. Cancer or Malignant Tumor Discovery Rule.

Effective January 31, 2018, the Legislature enacted a discovery rule for medical, dental and podiatric claims based on
the “negligent failure to diagnose cancer or a malignant tumor.” Laws of 2018, ch.1. The Legislature was moved to act
by the “undue hardship” caused by the traditional rule that a malpractice claim accrues upon the health care provider's
negligent act. A patient may be unaware that he or she has cancer; and the physician's failure to diagnose such cancer at
an early stage, resulting in delayed treatment, can have serious consequences for the survival prospects of the patient.
Delayed discovery of the cancerous condition may occur more than 2 ½ years from the physician's negligent failure
to diagnose, leaving the patient without an effective legal remedy (assuming the absence of continuous treatment).
The new discovery rule remedies this situation. See Legislative Memorandum in Support of S7588A.

The new law applies to acts, omissions, or failures occurring on or after January 31, 2018, the amendment's effective
date. In addition, the new law provides that the new discovery provisions will apply where the failure to diagnose
occurred within 2 ½ years of the amendment's effective date. Laws of 2018, ch.1, §§ 5-6. (In cases against municipal
defendants or the state of New York, negligent acts within one year and ninety days, or two years, respectively, of the
effective date, are within the coverage of the new discovery rule.)

The discovery rule for negligent failure to diagnose cancer or a malignant tumor is embodied in new subdivision
(b) of CPLR 214-a. The plaintiff now has 2 ½ years from either (i) the date when he or she knows or reasonably
should know of the defendant's negligence and also knows or reasonably should know that the negligence caused
injury (subject to a repose cap that precludes commencement of an action more than 7 years from the negligent act
or omission, or (ii) the end of continuous treatment for the injury, illness or condition. (There is no 7-year repose
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cap in the case of continuous treatment.) The plaintiff gets the benefit of whichever as between (i) and (ii) provides
the greater time within which to sue. It is noteworthy that under subdivision (b)(i), the 2 ½ -year period in a cancer
or malignant tumor case does not begin to run until the plaintiff becomes aware of both the injury and the causal
connection between the injury and the defendant's act or omission.

The new law also provides that the discovery rule in cases of failure to diagnose cancer applies in litigation against the
state of New York (Court of Claims Act § 10) and against municipal defendants (Gen.Mun.Law §§ 50-e, 50-i). The
Legislature chose to house this part of the new law in CPLR 203(g)(2). In failure-to-diagnose-cancer cases, both the
time within which to sue (statute of limitations) and the time limit on serving a notice of claim (condition precedent)
is the later of either discovery or the end of continuous treatment.

Notes of Decisions (753)

McKinney's CPLR § 214-a, NY CPLR § 214-a
Current through L.2019, chapter 532. Some statute sections may be more current, see credits for details.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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McKinney's Consolidated Laws of New York Annotated
Civil Practice Law and Rules (Refs & Annos)

Chapter Eight. Of the Consolidated Laws
Article 2. Limitations of Time (Refs & Annos)

McKinney's CPLR § 203

§ 203. Method of computing periods of limitation generally

Effective: January 31, 2018
Currentness

(a) Accrual of cause of action and interposition of claim. The time within which an action must be commenced, except as
otherwise expressly prescribed, shall be computed from the time the cause of action accrued to the time the claim is interposed.

(b) Claim in complaint where action commenced by service. In an action which is commenced by service, a claim asserted in
the complaint is interposed against the defendant or a co-defendant united in interest with such defendant when:

1. the summons is served upon the defendant; or

2. first publication of the summons against the defendant is made pursuant to an order, and publication is subsequently
completed; or

3. an order for a provisional remedy other than attachment is granted, if, within thirty days thereafter, the summons is served
upon the defendant or first publication of the summons against the defendant is made pursuant to an order and publication is
subsequently completed, or, where the defendant dies within thirty days after the order is granted and before the summons is
served upon the defendant or publication is completed, if the summons is served upon the defendant's executor or administrator
within sixty days after letters are issued; for this purpose seizure of a chattel in an action to recover a chattel is a provisional
remedy; or

4. an order of attachment is granted, if the summons is served in accordance with the provisions of section 6213; or

5. the summons is delivered to the sheriff of that county outside the city of New York or is filed with the clerk of that county
within the city of New York in which the defendant resides, is employed or is doing business, or if none of the foregoing is
known to the plaintiff after reasonable inquiry, then of the county in which the defendant is known to have last resided, been
employed or been engaged in business, or in which the cause of action arose; or if the defendant is a corporation, of a county
in which it may be served or in which the cause of action arose; provided that:

(i) the summons is served upon the defendant within sixty days after the period of limitation would have expired but for this
provision; or
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(ii) first publication of the summons against the defendant is made pursuant to an order within sixty days after the period of
limitation would have expired but for this provision and publication is subsequently completed; or

(iii) the summons is served upon the defendant's executor or administrator within sixty days after letters are issued, where the
defendant dies within sixty days after the period of limitation would have expired but for this provision and before the summons
is served upon the defendant or publication is completed.

6. in an action to be commenced in a court not of record, the summons is delivered for service upon the defendant to any officer
authorized to serve it in a county, city or town in which the defendant resides, is employed or is doing business, or if none of
the foregoing be known to the plaintiff after reasonable inquiry, then in a county, city or town in which defendant is known
to have last resided, been employed or been engaged in business, or, where the defendant is a corporation, in a county, city or
town in which it may be served, if the summons is served upon the defendant within sixty days after the period of limitation
would have expired but for this provision; or, where the defendant dies within sixty days after the period of limitation would
have expired but for this provision and before the summons is served upon the defendant, if the summons is served upon his
executor or administrator within sixty days after letters are issued.

(c) Claim in complaint where action commenced by filing. In an action which is commenced by filing, a claim asserted in
the complaint is interposed against the defendant or a co-defendant united in interest with such defendant when the action is
commenced.

(d) Defense or counterclaim. A defense or counterclaim is interposed when a pleading containing it is served. A defense or
counterclaim is not barred if it was not barred at the time the claims asserted in the complaint were interposed, except that if
the defense or counterclaim arose from the transactions, occurrences, or series of transactions or occurrences, upon which a
claim asserted in the complaint depends, it is not barred to the extent of the demand in the complaint notwithstanding that it
was barred at the time the claims asserted in the complaint were interposed.

(e) Effect upon defense or counterclaim of termination of action because of death or by dismissal or voluntary discontinuance.
Where a defendant has served an answer containing a defense or counterclaim and the action is terminated because of
the plaintiff's death or by dismissal or voluntary discontinuance, the time which elapsed between the commencement and
termination of the action is not a part of the time within which an action must be commenced to recover upon the claim in the
defense or counterclaim or the time within which the defense or counterclaim may be interposed in another action brought by
the plaintiff or his successor in interest.

(f) Claim in amended pleading. A claim asserted in an amended pleading is deemed to have been interposed at the time the
claims in the original pleading were interposed, unless the original pleading does not give notice of the transactions, occurrences,
or series of transactions or occurrences, to be proved pursuant to the amended pleading.

(g) 1. Time computed from actual or imputed discovery of facts. Except as provided in article two of the uniform commercial
code or in section two hundred fourteen-a of this chapter, where the time within which an action must be commenced is computed
from the time when facts were discovered or from the time when facts could with reasonable diligence have been discovered,
or from either of such times, the action must be commenced within two years after such actual or imputed discovery or within
the period otherwise provided, computed from the time the cause of action accrued, whichever is longer.
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2. Notwithstanding paragraph one of this subdivision, in an action or claim for medical, dental or podiatric malpractice, where
the action or claim is based upon the alleged negligent failure to diagnose cancer or a malignant tumor, whether by act or
omission, for the purposes of sections fifty-e and fifty-i of the general municipal law, section ten of the court of claims act,
and the provisions of any other law pertaining to the commencement of an action or special proceeding, or to the serving of a
notice of claim as a condition precedent to commencement of an action or special proceeding within a specified time period,
the time in which to commence an action or special proceeding or to serve a notice of claim shall not begin to run until the later
of either (i) when the person knows or reasonably should have known of such alleged negligent act or omission and knows or
reasonably should have known that such alleged negligent act or omission has caused injury, provided, that such action shall be
commenced no later than seven years from such alleged negligent act or omission, or (ii) the date of the last treatment where
there is continuous treatment for such injury, illness or condition.

Credits
(L.1962, c. 308. Amended L.1965, c. 56; L.1965, c. 112; L.1965, c. 113; L.1965, c. 196; L.1966, c. 138, § 1; L.1970, c. 397,
§§ 1, 2; L.1975, c. 109, § 4; L.1976, c. 722, § 1; L.1977, c. 494, § 1; L.1979, c. 404, § 1; L.1992, c. 55, § 395; L.1992, c. 216,
§ 1; L.1996, c. 606, § 1; L.2002, c. 334, § 1, eff. Aug. 6, 2002, deemed eff. Nov. 21, 2001; L.2017, c. 506, § 1, eff. Jan. 31,
2018; L.2018, c. 1, § 1, eff. Jan. 31, 2018.)

Editors' Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Vincent C. Alexander
 

2019

C203:1. Statute of Limitations Begins to Run When Cause of Action Accrues.

Beginning in 2019, the nuances of particularized rules of accrual (e.g., contract claims, property damage, personal
injury, continuing wrongs, etc.) will be addressed primarily in the Practice Commentaries covering the limitations
periods assigned to specific claims and actions. See new 2019 Practice Commentaries on CPLR 213-217.

C203:3. Defendants United in Interest

Several Appellate Division cases during the past year have addressed various elements of the three-part united-
in-interest rule by which a new defendant may be added to an action after the statute of limitations has expired.
See 2011 Commentary C203:3.

In contrast to the Zehnick case, discussed in the 2005 Commentary to this section, Uddin v. A.T.A. Construction
Corp., 2018, 164 A.D.3d 1400, 83 N.Y.S.3d 602 (2d Dep't), leave to appeal dismissed, 2019, 32 N.Y.3d 1144, 92
N.Y.S.3d 181, 116 N.E.3d 665, found that a “blurring” of ownership interests by two brothers in two technically
independent companies (a condominium and a realty firm) provided the basis for a finding of unity of interest
between the two companies.

Burbano v. New York City, 2019, 172 A.D.3d 575, 102 N.Y.S.3d 8 (1st Dep't), however, held that no unity of
interest exists between a New York City police officer and the City in a civil rights action under 42 U.S.C. § 1983
because a government employer cannot be held vicariously liable for the unconstitutional acts of its employees.
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Under well-established § 1983 jurisprudence, a municipal defendant is liable only for its independent wrongdoing
in maintaining an unconstitutional policy or custom. See Higgins v. City of New York, 2016, 144 A.D.3d 511, 43
N.Y.S.3d 1 (1st Dep't).

Ferrara v. Zisfein, 2019, 168 A.D.3d 682, 90 N.Y.S.3d 283 (2d Dep't), makes the important point that an employer
who might otherwise be vicariously liable for the acts of an employee who was purportedly timely sued, cannot be
considered united in interest with such employee if the employee was named merely as a “John Doe” defendant.
Such employee cannot be considered an actual party to the action in the absence of timely substitution, which did
not occur here, and in any event the requirements for John Doe service under CPLR 1024 were not met. Thus, the
employer had to be dismissed when joined after the statute of limitations had expired. (Interestingly, a different
employee of the same employer was timely sued under his actual name, but that employee obtained summary
judgment on a showing that he bore no fault; in such case, the employer was also entitled to summary judgment
because vicarious liability for the acts of that employee was lacking.)

The “mistake” component of the three-part unity of interest rule was at issue in Ramirez v. Elias-Tejada, 2019,
168 A.D.3d 401, 92 N.Y.S.3d 188 (1st Dep't). There, a widower brought a negligence action against various co-
employees of his wife, who allegedly were at fault in causing the wife's death in an auto accident in which she
was a member of a work-destination carpool. After the statute of limitations expired, the husband joined the wife's
employer, who was allegedly united in interest with the driver of the car. Did the husband make a mistake in failing
to join the employer earlier? Yes, because the husband did not know, until after depositions were held, that the
employer paid the driver for hosting the carpool and reimbursed him for tolls and mileage, meaning that the driver
was acting in the scope of the employer's business at the time of the accident. The husband may have known
the identity of the employer when the action was commenced, but did not know the driver was “on the job” for
the employer when the accident happened. Inasmuch as the other two elements of the united-in-interest rule were
satisfied, joinder of the new defendant was permitted.

In contrast, no mistake occurred in failing to join the new defendant in Roco G.C. Corp. v. Bridge View Tower,
LLC, 2018, 166 A.D.3d 1031, 89 N.Y.S.3d 201 (2d Dep't), thus precluding application of the united-in-interest rule.
There, a timely breach of contract claim was made against a contracting company. When the claimant sought to
amend the pleading to assert a fraud claim against both the company and its president, the statute of limitations had
already run in the president's favor. The united-in-interest rule did not apply because no mistake had been made in
failing to join the president originally. He had signed the contract at issue and his identity was therefore known.

C203:11. Amended Pleadings.

Relation-Back Doctrine, In General

If a complaint is fatally flawed, and the statute of limitations expires after the complaint is filed, CPLR 203(f)
cannot rescue the action from the time-bar when the plaintiff seeks to cure the complaint by amendment. There is no
valid complaint to which the amendment can relate back. This was the ruling several years ago in the memorandum
opinion in Goldberg v. Camp Mikan-Recro, 1977, 42 N.Y.2d 1029, 398 N.Y.S.2d 1008, 369 N.E.2d 8, where a
father improperly commenced a wrongful death action in the father's own name, having failed to apply for letters of
administration concerning his deceased son. The original action was timely. But when the father thereafter obtained
the necessary letters of administration in an effort to avoid dismissal for lack of capacity, the statute of limitations
had expired; and the relation-back benefit of CPLR 203(f) was unavailable because its application depends upon
the existence of a valid pre-existing action.

The Court of Appeals recently reaffirmed Goldberg in U.S. Bank Nat'l Ass'n v. DLJ Mortgage Capital, Inc., 2019,
33 N.Y.3d 84, 98 N.Y.S.3d 530, 122 N.E.3d 47. There, a certificate holder in a residential mortgage-backed security
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trust timely sued the seller for breach of warranty but faced dismissal because only the trustee had capacity to bring
such action under the terms of the trust. By this time, the statute of limitations had expired. The trustee sought to
amend the complaint, invoking CPLR 203(f) to overcome the time-bar. This the trustee could not do: “CPLR 203(f)
has no application here because the certificate holder's pre-existing action was not valid.” Because the certificate
holder in the original action lacked the capacity to sue on its own behalf, there was “no valid pre-existing action”
to which the trustee's amended pleading could relate back. 33 N.Y.3d at 90, 98 N.Y.S.3d at 533, 122 N.E.3d at 50.

Although the trustee might have been able to invoke CPLR 205(a), which gives the “same plaintiff” a six-month
recommencement privilege when an action is dismissed on procedural grounds (see 2017 and 2019 Practice
Commentaries on CPLR 205, at C205:A), the trustee failed to preserve this argument by raising it in the trial court.
The Court of Appeals therefore lacked the power to address the 205(a) issue.

It is unfortunate that despite the CPLR's ample provisions for overcoming technical defects in pleadings, such
provisions often operate independently of one another. Litigants wishing to take advantage of remedial provisions
should separately identify them so that the trial court can conduct the appropriate analysis in the first instance.
Although the Appellate Division has some residual authority to consider issues raised for the first time on appeal,
no such power exists in the Court of Appeals. 33 N.Y.3d at 89, 98 N.Y.S.3d at 532, 122 N.E.3d at 49.

2018

C203:1. Statute of Limitations Begins to Run When Cause of Action Accrues.

Continuing Wrongs Doctrine in Contract Cases

Garron v. Bristol House, Inc., 2018, 162 A.D.3d 857, 79 N.Y.S.3d 265 (2d Dep't), applied the continuing-wrong
accrual doctrine in the case of a cooperative proprietary lease that imposed on the defendant a continuing duty to
make repairs. The plaintiff first suffered damages in 2004 when the defendant failed to make proper renovation
repairs. Although the plaintiff did not sue for breach of contract and breach of the warranty of habitability until
twelve years later, which defendant contended lay beyond the six-year period of limitations (CPLR 213(2)), the
action was not time-barred. The contract at issue imposed a continuing duty to keep the subject property in good
repair. Because the damage to plaintiff's unit still persisted in 2016 due to lack of repair, plaintiff could still recover.
“However, where, as here, the sole remedy sought for the alleged continuing contractual breaches is monetary
damages, the plaintiff's recovery must be limited to damages incurred within six years prior to commencement of
the action.”

In another case, the Third Department found that the continuing wrong doctrine was available to the plaintiff in
Krog Corp. v. Vanner Group, Inc., 2018, 158 A.D.3d 914, 72 N.Y.S.3d 178 (3d Dep't). The plaintiff in that case
was an employer that retained the defendant insurance broker to provide insurance counselling services, and in
connection therewith, the defendant recommended that plaintiff join a “group self-insured trust” the function of
which was to provide worker's compensation benefit payments to the eligible employees of the trust's employer
members. The plaintiff withdrew from the trust on April 17, 2008. In 2010, the trust was declared insolvent and its
former members were assessed with liability for unpaid workers' benefits. Plaintiff sued defendant broker on March
24, 2014 on several claims, including breach of contract, alleging that defendant was an undisclosed manager of the
trust and breached the contract by not advising plaintiff of the risks of trust membership and failing to recommend
its cessation of trust membership. The court found that the defendant's contractual duty to advise and counsel
continued throughout the length of the contract, which preceded plaintiff's enrollment in the trust and continued
through April 17, 2008, when plaintiff withdrew from the trust. Although plaintiff would not be entitled to any
damages incurred more than six years prior to suit, i.e., prior to March 24, 2008, it could recover whatever damages
it suffered from March 24 to April 17, 2008, a 25-day period that was within six years of the suit's commencement.
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C203:9. Counterclaims.

Recoupment in Article 78 Proceeding:

Validity vs. Invalidity of a Local Law

A petition seeking a declaratory judgment that the enactment of a local law was valid, therefore entitling the
petitioner to a further Article 78 judgment compelling the respondents to comply with it (mandamus), may be
answered with a defense denying the validity of the enactment even though the assertion of invalidity would have
been time-barred if asserted as a claim for affirmative relief at the time of the petition. Jenkins v. Astorino, 2017,
155 A.D.3d 733, 64 N.Y.S.3d 285 (2d Dep't). This is because such defense arises from the same transaction or
occurrence interposed in the petition and therefore falls within the recoupment rule of CPLR 203(d), i.e., even
though no affirmative relief may be granted the respondent, it may use the claim of invalidity as a defense against
the petitioner's claims. Although the respondent's “wherefore” clause here sought a “judgment dismissing” the
petition, this was not a form of affirmative relief. It was simply the defensive mirror image of petitioner's claims and
would be the appropriate result of the defeat of petitioner's claims. As the statute says, a defendant's transactionally
related defense is “not [time-]barred to the extent of the demand in the complaint.”

C203:11. Amended Pleadings.

Relation-Back Doctrine, In General

A three-two majority of the Appellate Division, First Department, upheld a trial court's application of the relation-
back doctrine in an action that originally alleged workplace gender discrimination and was later enlarged, after the
statute of limitations expired, to assert an additional claim for sexual-orientation discrimination based on the same
events originally pleaded. O'Halloran v. Metropolitan Transportation Authority, 2017, 154 A.D.3d 83, 60 N.Y.S.3d
128 (1st Dep't). The majority adhered to the test adopted by the court in Giambrone (2013 Commentary to this
section), viz., that the “salient inquiry” in the application of CPLR 203(f), as the statute itself proclaims, is whether
the original complaint gave the defendant notice of the transaction or occurrence sought to be proved in the amended
pleading, not whether the defendant had notice of the particular claim or the particular factual details of that claim.
Here, the plaintiff alleged the specifics of adverse employment actions taken by the defendant on given dates, e.g.,
denial of an interview for a promotion, increased job burdens, and initiation of disciplinary proceedings. True, the
original complaint alleged only that the defendant's motivation was the plaintiff's status as a female whereas the
amended complaint asserted that the defendant was motivated by plaintiff's sexual orientation as a lesbian, and
that the defendant knew this fact and acted on it by depriving her of equal employment opportunities. True, also,
discrimination on the basis of sexual orientation is a separate category of wrongdoing from gender discrimination
under city and state human rights laws. But differences in legal theories of recovery and factual details are not
determinative. The essential subject matter of all of the plaintiff's claims was set forth in the original complaint
and the same dates and employment actions were at issue in both the original and the amended complaints. The
defendant, therefore, had notice of the same occurrences that formed the basis of the additional claim alleged in
the amended complaint.

The court made several points justifying the plain-reading approach it took to CPLR 203(f). First, the Court of
Appeals has taken a liberal approach to the statute, which aims to permit cases to be decided on the merits without
the constraints of nineteenth-century formalisms. The Court of Appeals has noted, in particular, that the rule should
be given expansive application when the defendant, as in the instant case, is a party to the original action, as
compared to being added as a party later. Where the defendant was always a party, he or she had the first-hand
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opportunity from the outset (and within the statute of limitations) to prepare all possible defenses to the occurrences
at issue. The only real addition to the complaint here was the reason for the discrimination against the plaintiff,
and therefore an additional theory of liability, issues that the defendant presumably inquired into in its initial
investigation, i.e., whether, on what grounds, and for what reasons the actions were taken against the plaintiff. There
was no change in the occurrences themselves. Defendant, from the outset of the litigation, likely collected and
preserved evidence relevant to the entirety of the occurrences. “[T]o the extent any prejudice against defendants
exists, it is negligible and can be cured by further discovery.” As an additional policy factor, the Appellate Division
noted that plaintiffs in discrimination actions often have a difficult time articulating the motivations why employers
treat them less well than other employees. This consideration provided force to the “broad lens” approach the court
took to the case at hand.

The two-judge dissent complained that the original complaint “contained no factual allegations as to any
transactions or occurrences attributed by plaintiff to the discrimination on the basis of sexual orientation.” The
dissenters also found it relevant that omission of the sexual orientation claim in the original complaint was not due
to any error or mistake on the part of the plaintiff. The majority answered this latter point in its observation that
“mistake” is not an element of the relation-back doctrine as to defendants who were parties to the original action--
mistake is part of the Court of Appeals' formulation for relation back only in the context of adding new defendants
under the unity-of-interest rule. See 1996 Commentary C203:3.

“American Pipe Tolling” in Class Actions

The 2017 Commentary to this section discusses the conflicting opinions among federal and state courts, including
New York state courts, on the availability of “American Pipe” tolling for successive class actions. China Agritech,
Inc. v. Resh, 2018, 138 S.Ct. 1800, 201 L.Ed.2d 123, resolves the conflict in federal practice: successive class
actions do not get the toll. Justice Ginsburg wrote the Court's opinion for an eight-Justice majority: “American Pipe
tolls the statute of limitations during the pendency of a putative class action, allowing unnamed class members
to join the action individually or file individual claims if the class fails. But American Pipe does not permit the
maintenance of a follow-on class action past expiration of the statute of limitations.” Id. at 1804. On the facts, no
toll was extended to a belated filing of a securities fraud claim that sought class-action designation on the heels of
two prior, timely class-action filings that were denied certification.

The principal rationale for American Pipe tolling for otherwise belated individual claims is contained in the
“watchwords of ... efficiency and economy of litigation.” Id. at 1811. If a putative class member is allowed to delay
bringing his or her individual action until after a negative class certification determination, the goals of economy
and efficiency are fostered. If class-action status is conferred, the class member will not need to file an individual
action at all. Only if class certification is denied will the individual need to file a claim individually, so an extension
of the statute of limitations for such individual claims promotes economy and efficiency by enabling their delay.

Conversely, extending the toll to a would-be class representative who waits until after expiration of the statute
of limitations before commencing a separate class action thwarts the economy and efficiency that Rule 23 of the
Federal Rules of Civil Procedure seeks to achieve in the process for class action determination.

[E]fficiency favors early assertion of competing class representative claims. If class treatment is appropriate, and all would-
be representatives have come forward, the district court can select the best plaintiff with knowledge of the full array of
potential class representatives and class counsel. And if the class mechanism is not a viable option for the claims, the
decision denying certification will be made at the outset of the case, litigated once for all would-be class representatives.

Rule 23 evinces a preference for preclusion of untimely successive class actions by instructing that class certification should
be resolved early on.... Indeed, Rule 23(c) was amended in 2003 to permit district courts to take account of multiple class-
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representative filings.... The alteration was made to allow greater leeway, more time for class discovery, and additional
time to “explore designation of class counsel” and consider “additional [class counsel] applications rather than deny class
certification,” thus “afford[ing] the best possible representation for the class.”

138 S.Ct. at 1807 (internal citations omitted).

The Court was influenced by two additional considerations. Equitable tolling generally requires a showing that the
plaintiff has been diligent in pursuing her claim. Such diligence inheres in the case of an individual class member
who has “not slept on her rights,” but rather has delayed individual suit because of “reasonable reliance” on the
putative class representative to protect her interests. The same cannot be said for a putative class representative
“who waits out the statute of limitations to piggyback on an earlier, timely filed class action.” Id. at 1806. Denying
the toll in such cases serves “to propel putative class representatives to file suit well within the limitation period
and seek certification promptly.” Id. at 1811.

Finally, the Court feared the prospect of potentially endless class certification requests in the same case. If tolling
were permitted for potential class representatives' successive actions, “as each class is denied certification, a new
named plaintiff could file a class complaint that resuscitates the litigation.” Id. at 1808. Whereas the time to file
otherwise belated individual claims is finite, the number of successive suits could be limitless. “Endless tolling of
a statute of limitations is not a result envisioned by American Pipe.” Id. at 1809.

Although China Agritech is binding only in federal cases, obviously it provides persuasive authority for New
York state court class actions. Eight Justices were in the majority. Justice Sotomayor provided a ninth, concurring
vote only because the context was a federal securities fraud action that was governed by specific, statutory class-
action procedures guaranteeing precertification notice to putative class members. See 15 U.S.C. § 78u-4(a)(3)(A)
(i) (“Private Securities Litigation Reform Act of 1995”). In other cases, she argued, there is less likelihood that
a potential competing class representative would know that a class action was pending and that he or she could
“seek to displace the named plaintiff in that lawsuit.” 138 S.Ct. at 1812. She urged a more fine-tuned approach in
generic class-action cases so that multiple late class claims could be weeded out through comity or other limiting
considerations rather than a blanket prohibition on tolling.

C203:12. Medical Malpractice Involving Delayed Discovery of Failure to Diagnose Cancer.

Chapter 1 of the Laws of 2018 adopts a long-overdue discovery rule in medical, dental and podiatric malpractice
cases alleging the negligent failure to diagnose cancer or a malignant tumor. The discovery rule was made effective
January 31, 2018. The Legislature chose to amend CPLR 203(g) by adding paragraph (2) in order to specify that
when such cases involve government defendants (see Gen.Mun.Law §§ 50-e, 50-i; Court of Claims Act § 10),
the time to sue, or the time within which to serve a notice of claim, does not begin to run until discovery of the
negligent act or omission, or the end of continuous treatment for the relevant condition, whichever is later. The
new discovery rule is discussed in greater detail in the 2018 Practice Commentaries on CPLR 214-a.

2017

C203:1. Statute of Limitations Begins to Run When Cause of Action Accrues.

Acceleration of Mortgage Debt Obligations

The flood of mortgage foreclosure actions resulting from the 2008 economic meltdown has led to numerous
decisions applying the rules on the acceleration of accrual that can occur in contracts involving installment mortgage
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payments. The basics are set forth in the oft-cited 2012 opinion of the Second Department in Wells Fargo Bank,
N.A. v. Burke, 2012, 94 A.D.3d 980, 982-83, 943 N.Y.S.2d 540, 542-43 (2d Dep't):

With respect to a mortgage payable in installments, separate causes of action accrue for each installment that is not paid,
and the statute of limitations begins to run, on the date each installment becomes due.... However, “even if a mortgage is
payable in installments, once a mortgage debt is accelerated, the entire amount is due and the Statute of Limitations begins
to run on the entire debt”....

Where the acceleration of the maturity of a mortgage debt on default is made optional with the holder of the note
and mortgage, some affirmative action must be taken evidencing the holder's election to take advantage of the
accelerating provision, and until such action has been taken the provision has no operation....

As with other contractual options, the holder of an option may be required to exercise an option to accelerate the
maturity of a loan in accordance with the terms of the note and mortgage.... Furthermore, the borrower must be
provided with notice of the holder's decision to exercise the option to accelerate the maturity of a loan ..., and such
notice must be “clear and unequivocal”.... Commencement of a foreclosure action may be sufficient to put the
borrower on notice that the option to accelerate the debt has been exercised.

(Internal citations omitted). See also Lavin v. Elmakiss, 2003, 302 A.D.2d 638, 639, 754 N.Y.S.2d 741, 743 (3d Dep't), leave
to appeal denied, 2004, 2 N.Y.3d 703, 778 N.Y.S.2d 462, 810 N.E.2d 915 (“The six-year statute of limitations in a mortgage
foreclosure action begins to run from the due date for each unpaid installment unless the debt has been accelerated; once the
debt has been accelerated by a demand or commencement of an action, the entire sum becomes due and the statute of limitations
begins to run on the entire mortgage.”).

In the Burke case, the commencement of a prior foreclosure action had no accelerating effect because the plaintiff
in that action had not yet been assigned the note and mortgage and therefore had no authority to exercise the
acceleration option by commencement of an action or otherwise.

Several recent cases, mostly within the Second Department, have elaborated on Burke's basic rules. In many of
these cases, the limitations issue turns on the substantive law of mortgages and the terms of the particular note
and mortgage instruments.

An issue not developed in Burke is whether the election to accelerate by commencement of a foreclosure action
requires the borrower's receipt of notice of such election. In other words, is the filing of an action sufficient by
itself to accelerate, or is the acceleration deemed not to occur until the borrower is served with process? The Court
of Appeals long ago held that the act of filing a foreclosure action is enough to constitute an election to accelerate.
Albertina Realty Co. v. Rosbro Realty Corp., 1932, 258 N.Y. 472, 476 (“[T]he unequivocal overt act of the plaintiff
in filing the summons and verified complaint and lis pendens constituted a valid election. It disclosed the choice
of the plaintiff and constituted notice to all third parties of such choice. To elect is to choose. The fact of election
should not be confused with the notice or manifestation of such election.”). The Albertina case is still followed.
See Beneficial Homeowner Service Corp. v. Tovar, 2017, 150 A.D.3d 657, 658, 55 N.Y.S.3d 59, 60-61 (2d Dep't)
(“Nothing in the parties‘ agreement provides that the plaintiff's election is not valid until the defendant homeowner
receives notice thereof. Consequently, the failure to properly serve the summons and complaint upon the defendant
homeowner did not as a matter of law destroy the effect of the sworn statement that the plaintiff had elected to
accelerate the maturity of the debt.”). See also Puzzuoli v. JPMorgan Chase Bank, N.A., 2016, 55 Misc.3d 417,
427-28, 49 N.Y.S.3d 228, 237 (Sup.Ct.Dutchess Co.) (election to accelerate occurred upon plaintiff's signing of
verified complaint and swearing of oath before notary).
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Courts, however, hold that when acceleration occurs by demand of the lender, notice to the borrower must be
communicated, and it must be clear and unequivocal. See Goldman Sachs Mortgage Co. v. Mares, 2016, 135
A.D.3d 1121, 1122-23, 23 N.Y.S.3d 444, 445 (3d Dep't) (letter stating that nonpayment by certain date “may result
in acceleration” fell short of clear and unequivocal notice).

Another aspect of acceleration not touched upon in Burke is the concept of revocation, which undoes the
lender's election to accelerate. The revocation can be accomplished by “an affirmative act occurring within the
limitations period.” Puzzuoli v. JPMorgan Chase Bank, N.A., 2016, 55 Misc.3d 417, 424, 49 N.Y.S.3d 228, 234
(Sup.Ct.Dutchess Co.), quoting Lavin v. Elmakiss, supra, 302 A.D.2d at 639, 754 N.Y.S.3d at 743. If the act of
acceleration was the initiation of a prior foreclosure action, the affirmative act of revocation might consist of a
voluntary discontinuance of such action within six years after it was commenced. See NMNT Realty Corp. v.
Knoxville 2012 Trust, 2017, 151 A.D.3d 1068, 58 N.Y.S.3d 118 (2d Dep't). Dismissal of the prior foreclosure
proceeding by action of the court, however, such as dismissal for some form of neglect to prosecute or lack of
jurisdiction, is not an affirmative act of the lender. See, e.g., EMC Mortgage Corp. v. Patella, 2001, 279 A.D.2d
604, 720 N.Y.S.2d 161 (2d Dep't) (dismissal for lender's failure to appear at conference did not constitute revocation
of election to accelerate); Kashipour v. Wilmington Savings Fund Soc'y, FSB, 2016, 144 A.D.3d 985, 41 N.Y.S.3d
738 (2d Dep't), leave to appeal denied, 2017, 29 N.Y.3d 919 (action dismissed because of noncompliance with
notice requirement of RPAPL 1303 was not affirmative act by lender revoking election to accelerate); U.S. Bank
N.A. v. Barnett, 2017, 151 A.D.3d 791, 56 N.Y.S.3d 255 (2d Dep't) (vacatur for lack of personal jurisdiction was
not affirmative act of revocation by lender).

C203:2A. Statute of Limitations Stops Running Upon Filing of Action.

Compliance with the statute of limitations usually requires filing of the action (the act of commencement (CPLR
304)) no later than the last day of the running of the relevant period of limitation. A recent decision of the Appellate
Division, Fourth Department, however, contains a reminder that General Construction Law § 25-a(1) has the effect
of extending the filing deadline when the last day for filing falls on a Saturday, Sunday or public holiday: “When
any period of time, computed from a certain day, within which or after which or before which an act is authorized
or required to be done, ends on a Saturday, Sunday or a public holiday, such act may be done on the next succeeding
business day.”

In Wilson v. Exigence of Team Health, 2017, 151 A.D.3d 1849, 57 N.Y.S.3d 602 (4th Dep't), the last day for timely
commencement of an action was October 10, 2015, a Saturday. Because the following Monday, October 12, was
a public holiday (Columbus Day), plaintiff had until Tuesday, October 13, to file, which she did electronically.
The trial court's dismissal of the action on statute-of-limitations grounds was therefore erroneous, which the
Appellate Division corrected sua sponte “in the interest of justice” despite plaintiff's failure to rely upon the General
Construction Law in the motion court or on appeal. The Appellate Division noted that the defendant had the initial
burden of showing that the statute of limitations had expired, which it failed to do in light of the operation of § 25-a.

C203:11. Amended Pleadings.

“American Pipe Tolling” in Class Actions

The 2015 Commentary to this section describes the First Department's embrace of “American Pipe tolling” of the
statute of limitations for the benefit of plaintiffs who would have been members of the class in a timely-commenced
class action that ultimately was not certified for class treatment. If the putative class action was filed within the
statute of limitations, the later-asserted individual claims of would-be members relate back to the date of that
earlier commencement. In New York, American Pipe tolling is available when putative class members intervene
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in the pending class action, and in all likelihood the rule also encompasses separate actions by the putative class
members. See 2015 Commentary to this section; see also 2017 Supplementary Practice Commentaries on CPLR
908, at C908:2.

A separate issue from that of the otherwise belated commencement of a class member's individual action is whether
American Pipe tolling can also be invoked to save a “successive” class action from the limitations bar. Finding
no New York state appellate authority on this point, the court in Badzio v. Americare Certified Special Services,
Inc., 2017 N.Y.Slip Op. 31310(U) (Sup.Ct.Kings Co.) (trial order), reasoned that American Pipe tolling can indeed
apply in such cases. Badzio was a class action filed in Supreme Court by a plaintiff who was an absent member
of the putative class in a previously filed class action in the same court based essentially on the same statutory
violations of the Labor Law. The previously filed action was dismissed as to its class component because the class
representative did not timely seek certification. When the new class action alleging essentially the same violations
was commenced by Badzio, a member of the putative class in the prior action, the applicable periods of limitation
had run on certain of the time periods at issue. But the earlier filed putative class action had been timely as to those
periods for recovery. Through the application of American Pipe tolling, the new class action was deemed timely.

The court relied upon the rationale for tolling set forth in American Pipe (intervention by absent class members in
original class action) and its follow-up, Crown, Cork & Seal Co. v. Parker (commencement of individual actions by
absent class members). See 2015 Commentary. Without such tolling, absent class members would be compelled, as
a practical matter, to commence multiple individual protective actions when expiration of the statute of limitations
was near and the question of class certification was still unresolved. This would destroy the economy and efficiency
underlying the basis for class-based litigation. No prejudice befalls the defendant because he was timely apprised
in the original action of the transaction being sued upon and the persons allegedly injured. Several federal appellate
courts, based on the same reasoning, have held in favor of tolling for successive class actions brought by members
of the former putative class. See, e.g., Phipps v. Wal-Mart Stores, Inc., 792 F.3d 637 (6th Cir. 2015), certiorari
denied, 2016, 136 S.Ct. 1163. The tolling applies, according to most of those courts, until a decision is made in
the prior proceeding as to the merits of class certification. For these reasons, said the Badzio court, the successive
class action here was timely.

Badzio is not the last word on this issue in New York state practice. Some federal courts are opposed to the idea
of tolling for successive class actions on the ground that it may lead to “a potentially endless succession of class
actions, each tolling the [applicable limitations period] for its successor.” Korwek v. Hunt, C.A.N.Y.1987, 827 F.2d
874, 878 (internal quotation marks and citation omitted). See also Ewing Industries Corp. v. Bob Wines Nursery,
Inc., 795 F.3d 1324, 1328 (11th Cir. 2015), certiorari denied, 2016, 136 S.Ct. 1379 (tolling creates “potential for
multiple rounds of litigation as the class seeks an adequate class representative”). A different New York trial judge,
persuaded by this counter-argument, rejected successive class action tolling in Lucker v. Bayside Cemetery, 2017
N.Y.Slip Op. 31018(U) (Sup.Ct.N.Y.Co) (trial order).

Yet another unresolved issue under New York law is whether American Pipe tolling includes “cross-jurisdictional
tolling,” i.e., where the originally-timely putative class action was brought outside New York, or in a federal court,
was dismissed without certification, and a member of the putative class brings an action in New York state court
on his individual claim (or as a successive class action, see above). A federal court in a diversity-based class
action has predicted that New York state courts would recognize cross-jurisdictional tolling. Famular v. Whirlpool
Corp., 2017 WL 2470844 (S.D.N.Y.). See also In re LIBOR-Based Financial Instruments Antitrust Litigation, 2015
WL 6243526 (S.D.N.Y.2015). But see Soward v. Deutsche Bank AG, 814 F.Supp.2d 272, 278-82 (S.D.N.Y.2011)
(declining to “import” cross-jurisdictional tolling into New York law).
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C203:9. Counterclaims.

Recoupment

In Balanoff v. Doscher, 2016, 140 A.D.3d 995, 34 N.Y.S.3d 154 (2d Dep't), an attorney's action for nonpayment of
his fee was met with a counterclaim for legal malpractice based on the same services for which the fee was sought.
Although the malpractice claim was time-barred at the time the plaintiff's action was commenced, the counterclaim
arose from the same transaction or occurrence as that asserted in the complaint, and therefore could be used for
recoupment pursuant to CPLR 203(d). The defendant, therefore, could take advantage of the transactionally-related
counterclaim for the purpose of offsetting, i.e., cancelling out, an award of damages for the plaintiff. But such
counterclaim could not serve as the basis for an award of damages to the defendant.

Applicability of CPLR 203(d) to Cross-Claims

The same relation-back rule that CPLR 203(d) applies to counterclaims also extends to cross-claims. Mitchell v.
Olar, 2016, 138 A.D.3d 1490, 30 N.Y.S.3d 470 (4th Dep't). For example, if a complaint against multiple defendants
alleging negligence in a multi-vehicle accident is timely filed, a cross-claim by one of those defendants against the
co-defendants for his own damages will be deemed timely if it would have been timely when the complaint was
filed. (See CPLR 203(d), first part of second sentence.) This was the situation in Mitchell, where a cross-claiming
defendant sought damages for property damage to his car more than three years after the accident. The plaintiff's
complaint, however, had been filed against all of the co-defendants within three years of the accident. The cross-
claim, therefore, was deemed timely, and could be asserted without qualification, regardless of whether it was based
on the same transaction or occurrence as that which was alleged in the complaint. In this case, of course, the cross-
claim was based on the same event. See also Long v. Sowande, 2006, 27 A.D.3d 247, 810 N.Y.S.2d 195 (1st Dep't).

C203:11. Amended Pleadings.

Relation-Back Doctrine, In General

The cause of action for negligent hiring or supervision depends upon proof of two clusters of facts: (1) wrongful
conduct by an employee who injured the plaintiff, and (2) negligence by the employer, who reasonably should have
known, at the time the employee was hired or being supervised, that the employee would do the type of harm that
occurred to the plaintiff. The negligent hiring claim, which is separate from the employer's vicarious liability for
the employee's wrongdoing, has a statute of limitations of three years from the date of injury to the plaintiff.

In Calamari v. Panos, 2015, 131 A.D.3d 1088, 16 N.Y.S.3d 824 (2d Dep't), the Second Department held, in a
medical malpractice context, that a claim for negligent hiring or supervision did not relate back, for purposes
of CPLR 203(f), to the original complaint, which alleged only the employee's wrongful conduct. The plaintiff
in Calamari sued a physician and his employer, alleging medical malpractice and lack of informed consent in
connection with a series of surgeries. The action was timely commenced as to those claims. Later, plaintiff sought
leave to amend the complaint to add a cause of action against the employer for negligent hiring and supervision
of the physician. The negligent hiring claim would have been timely had it been alleged in the original complaint,
but it was now beyond the three-year statute of limitations.

Could the claim be deemed to have been interposed in the original pleading? The Appellate Division said no,
because the original complaint did not provide the type of notice required by CPLR 203(f). The court articulated the
following standard of analysis: “[W]hen the nature of a newly asserted cause of action is distinct from the causes of
action asserted in the original complaint, and requires different factual allegations as to the underlying conduct than
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were contained in the original complaint, the new claims will not ‘relate back’ in time to the interposition of the
causes of action in the original complaint.” Here, although the physician's substandard conduct towards the patient
was a necessary allegation of all the claims, the original complaint did not set forth any factual allegations about
the employer's hiring or supervision of the physician, which would have involved different conduct and persons
at times preceding the physician's wrongdoing. The court's conclusion seems right, because the employer, having
received no notice that these separate matters were at issue within the applicable three-year statute of limitations,
would be prejudiced in preparing its defense. The activity upon which the employer's negligent hiring is based
presents a “different transaction or series of transactions.”

2015

C203:1. Statute of Limitations Begins to Run When Cause of Action Accrues.

Breach of Contract, In General; Distinguishing Separate
Promise of Future Performance

A claim for breach of contract, which has a six-year period of limitation (CPLR 213(2)), accrues on the date of
the breach regardless of the plaintiff's unawareness of the breach. This bright-line approach promotes “objective,
reliable, predictable and relatively definitive rules” in furtherance of repose in the commercial dispute context. Ely-
Cruikshank Co. v. Bank of Montreal, 1993, 81 N.Y.2d 399, 403, 599 N.Y.S.2d 501, 504, 615 N.E.2d 985, 988. See
1993 Commentary to this section.

The Court of Appeals recently applied these principles in ACE Securities Corp. v. DB Structured Products, Inc.,
2015, 25 N.Y.3d 581, 15 N.Y.S.3d 716, 36 N.E.3d 623, a case arising out of the 2008 financial crisis caused by the
near-worthless quality of residential mortgage-backed securities (“RMBS”). Here, a trust that purchased RMBS
sued the sponsor of the transaction, DB Structured Products, Inc., in September 2012 for breach of representations
and warranties contained in the purchase agreement, which warranted, “as of the closing date” (March 28, 2006),
that the pool of underlying mortgage loans--the collateral for the securities--were of specified credit quality and
characteristics. The trust's suit was untimely, the Court held, because the representations and warranties were
breached, if at all, on March 28, 2006, the date of closing. The subsequent discovery of the substandard quality of
the mortgage loans was irrelevant under the usual rule of accrual.

The trust sought to avoid the usual rule, however, by pointing to a provision of the purchase agreement specifying
that the trust's sole remedy for breach of the representations and warranties was a right to demand, upon learning
of an identified defect or breach, that the defendant cure the defect or breach within 60 days. In the absence of
cure, the trust also had the right to require that the defendant repurchase non-conforming loans within 90 days of
notification of the breach. Relying on these demand clauses, the trust claimed that accrual of its claims for breach
did not occur until the defendant refused to cure or repurchase, i.e., that the cure or repurchase obligation was a
separate and continuing promise of future performance that continued for the life of the investment.

The Court rejected the argument. Although parties to a particular contract may agree to a separate obligation of
performance the breach of which does not occur until some future date, the cure and repurchase obligations here
were not of that nature. The defendant's cure and repurchase requirements were simply a substitute for the usual
remedies for breach; and suit based on any of such remedies would have to be brought within the same six-year
statutory period of limitations, running from the date of the breach. And only one possible date of breach existed:
the representations and warranties either were or were not accurate as of the date of the contract closing.

The Court distinguished Bulova Watch Co. v. Celotex Corp., 1979, 46 N.Y.2d 606, 415 N.Y.S.2d 817, 389 N.E.2d
130, where a contract for the sale of a roof obligated the supplier, for 20 years, to repair the roof if found to be
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defective. This was a separate and additional undertaking under the sales contract, whereby the supplier agreed to
perform a service in the future. The agreement for the future services contemplated that the statute of limitations
would begin running each time a breach of the obligation to repair the roof occurred. Unlike the supplier in
Bulova Watch, who undertook a separate obligation, the sponsor in the current RMBS case made no additional
contract for future performance of the mortgage loans. “It represented and warranted certain facts about the loans’
characteristics as of March 28, 2006, when the [contract was] executed.... [The sponsor's] cure or repurchase
obligation was the Trust's remedy for a breach of those representations and warranties, not a promise of the loans’
future performance.” (Emphasis in original). Whatever remedies the contract specified were dependent on one
underlying breach: the quality of the loans and their conformity with the representations and warranties made on
the date of the contract's execution.

The Court also rejected the trust's argument that the cure and repurchase features of the contract created a substantive
condition precedent to suit that delayed the accrual of the cause of action. In other words, the trust asserted that
it had no right at law to sue, and therefore no accrual occurred, until the sponsor's refusal to cure or repurchase.
This argument, the Court ruled, “ignores the difference between a demand that is a condition precedent to a party's
performance, and a demand that seeks a remedy for a pre-existing wrong.” (Emphasis in original.) Here, the trust
suffered a legal wrong as of the breach of the representations and warranties. The cause of action came into being
as of the date of breach; the contract terms simply limited the trust's remedies for that breach. The condition was
merely a procedural prerequisite to suit, and the prerequisite was not satisfied within six years of the breach.

Continuing Wrongs

The doctrine of continuing wrongs is alive and well in certain limited circumstances, most often in connection with
ongoing harms to property interests. See generally 2008, 2009, and 2014 Supplementary Practice Commentaries
to this section. A recent decision of the Court of Appeals applies the continuing wrongs concept in aid of public
enforcement of the “public trust” doctrine, with the result that a municipality's ongoing misuse of parkland that
began in 1946 was subject to current challenge. Capruso v. Village of Kings Point, 2014, 23 N.Y.3d 631, 992
N.Y.S.2d 469, 16 N.E.3d 527. At issue in Capruso was municipal misuse of a section of a park in the Long Island
Village of Kings Point containing woodlands and hiking trails. In 1946, or shortly thereafter, the Village began
using the wooded section of the park to store highway maintenance materials and supplies, such as road salt, and
it constructed a garage and hut on the land for this purpose. In 2009, some private citizens sought an injunction
requiring the Village to remove all such materials and structures and to permit access for recreational park purposes.
The legal basis for the claim was the Village's failure to have obtained state legislative approval for its intrusion on
parkland for nonpark purposes, thus violating the public trust doctrine.

Defendants asserted that the claim accrued in or about 1946 and was subject to a six-year limitations period (CPLR
213(1)). The Court, however, held that the action was not time-barred because the harm was based on continuing
unlawful acts: the ongoing failure to comply with the legal requirement of seeking and obtaining legislative approval
for nonpark use of parkland. The harm did not consist of “the lingering effects of a single, discrete intrusion, but
rather [was] a continuous series of wrongs.” The Court acknowledged that the Village was not a trespasser (it
owned the land in question), but its encroachment “clearly bears the hallmark of continuity common to the trespass
cases: defendants are, continuously, in violation of the public trust doctrine and able to abate that wrong.” The
Village, in defense, argued that trespass cases are distinguishable because private property owners ordinarily are
unaware of the encroachment whereas in public trust situations the harm is “immediately discernible.” Not so, the
Court answered, because members of the public cannot reasonably be expected to know whether a municipality
has obtained legislative approval for particular uses of parkland or whether structures on the land are for park or
nonpark purposes.
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The statute of limitations, therefore, is no bar to a challenge of a municipality's violation of the public trust doctrine
made at any time while the violation lasts. Nor did the lower court abuse its discretion in denying the application
of the separate laches defense.

Application of the continuing wrongs doctrine was rejected, however, by the Appellate Division, Third Department,
in Rural Community Coalition, Inc. v. Village of Bloomingburg, 2015, 127 A.D.3d 1304, 6 N.Y.S.3d 758 (3d Dep't),
leave to appeal denied, 25 N.Y.3d 1063. There, the wrongful act--municipal annexation of land without conducting
a vote by local residents (a townhouse project was undertaken on the annexed land)--was considered “a single,
discrete wrong.”

C203:11. Amended Pleadings.

Intervention in Putative Class Action After Certification Is

Denied

Osarczuk v. Associated Universities, Inc., 2015, 130 A.D.3d 592, 12 N.Y.S.3d 286 (2d Dep't), holds that the
commencement of a putative class action tolls the running of the statute of limitations for all those who would
have been members of the class, thereby permitting them to intervene as plaintiffs upon timely motion if class
action status is denied. In effect, the would-be class members get the benefit of the relation-back principle. This
has been the rule in federal class-action practice for many years under American Pipe and Construction Co. v.
Utah, 1974, 414 U.S. 538, 94 S.Ct. 756, 38 L.Ed.2d 713. The U.S. Supreme Court reasoned that both practical and
policy considerations justify such a rule. Tolling prevents the needless filing of duplicative “protective” actions or
motions to intervene by individual class members seeking to guard against a potential denial of class certification,
thus diminishing the efficiency and economy that class actions seek to promote. Fairness is ensured by the fact that
the original action, having been timely commenced, gave notice to the defendant of the substantive claims at issue
as well as the potential number and generic identities of the potential plaintiffs. Id. at 553-56, 94 S.Ct. at 766-67.

The full reach of American Pipe has yet to be determined in New York. The Supreme Court has held that the tolling
principle of American Pipe is not limited to intervention. It also applies when, after a denial of class certification,
class members commence individual suits against the defendant. Crown, Cork & Seal Co. v. Parker, 1983, 462
U.S. 345, 103 S.Ct. 2392. Lower federal courts have also held that class members who opt out of a class action for
the purpose of separate suits may take advantage of the American Pipe toll. See, e.g., Realmonte v. Reeves, 1999,
169 F.3d 1280, 1284 (10th Cir.) (class member's right to opt out would be meaningless if statute of limitations
were not tolled). The New York Court of Appeals has previously endorsed the federal approach to the relation-
back doctrine, in general, for adding new defendants (Buran v. Coupal, 1995, 87 N.Y.2d 173, 638 N.Y.S.2d 405,
661 N.E.2d 978), and it would make equally good sense to do so for plaintiffs--who are not really “new” at all--
in the class action context.

2014

C203:1. Statute of Limitations Begins to Run When Cause of Action Accrues.

Breach of Construction Contracts

The Court of Appeals continues to apply the rule that any claim for faulty construction that “has its genesis” in a
contractual relationship between plaintiff-owner and defendant-builder, regardless of how the claim is characterized
(e.g., breach of contract, negligence, or property damage), is governed by the six-year statute of limitations (CPLR
213(2)), and the claim accrues on the date of completion of the construction. Town of Oyster Bay v. Lizza Industries,
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Inc., 2013, 22 N.Y.3d 1024, 1030, 981 N.Y.S.2d 643, 647, 4 N.E.3d 944, 948, citing City School District of the
City of Newburgh v. Hugh Stubbins & Associates, Inc., 1995, 85 N.Y.2d 535, 626 N.Y.S.2d 741, 650 N.E.2d 399
(discussed in the 1995 Practice Commentary to this section at p.191 of the main volume); and Sears, Roebuck &
Co. v. Enco Associates, 1977, 43 N.Y.2d 389, 401 N.Y.S.2d 767, 372 N.E.2d 555. The action in the Oyster Bay case
was commenced in 2009 by two Long Island villages and a town against multiple contractors based on a sewer
system construction project, various portions of which were completed in the 1970s and 1980s, at the latest 1987.
The claims asserted that the defendants failed to properly excavate and backfill sewer trenches, resulting in settling
that damaged adjacent roadways, sidewalks and curbs. The pertinent clause of the contract required the defendants
to restore plaintiffs' roadways to their “usual condition” upon completion of the construction.

The plaintiffs' claims were 16 years too late under the established construction accrual rule--they should have sued
no later than six years from 1987. They sought to avoid this result by arguing that their claims lay in tort for property
damage (CPLR 214(4)), not contract, and the wrong was a continuing one--a “continuing public nuisance”--such
that each day the roadway defects remained in place began a new accrual date for the wrong. See 2008 and 2009
Supplementary Practice Commentaries on CPLR 203, at C203:1; and 2013 Supplementary Practice Commentary
on CPLR 214, at C214:4. The court rejected the argument. A tort theory of recovery might be available for plaintiffs
outside the privity relationship of owner and builder, but the plaintiffs here were “not strangers” to the relevant
contracts. Although the actual contracting government parties were Nassau and Suffolk Counties, not the plaintiff-
municipalities, the plaintiffs nevertheless were third-party beneficiaries of the contracts and therefore were bound
by the same limitations rule applicable to the contracting parties.

The court also held that even if the plaintiffs had not been in privity with the contracting parties, the continuing
wrong theory would not have saved their case. They complained of discrete tortious acts (negligent excavation and
backfilling) “that ceased upon completion of the sewer construction over 20 years ago.” The court agreed with the
Appellate Division in New York Seven-Up Bottling Co. v. Dow Chemical Co., 1983, 96 A.D.2d 1051, 1052, 466
N.Y.S.2d 478, 479-80 (2d Dep't), affirmed, 1984, 61 N.Y.2d 828, 473 N.Y.S.2d 973, 462 N.E.2d 150, that an accrual
date does not change when one tortious act causes “continuing consequential damages.” Nor did the plaintiffs allege
any sort of continuing encroachment on their property or continuous interference with a property easement.

2013

C203:11. Amended Pleadings.

Relation-Back Doctrine, In General

The key elements of CPLR 203(f)'s relation-back doctrine are the identity of the transaction or occurrence alleged
in the original and the amended pleadings and notice of such transaction or occurrence. In some instances, however,
courts focus not on the overall transaction but its separate and individual components, and ask whether defendant
had notice of the “claim” being asserted in the amended pleading. For example, in Raymond v. Ryken, 2012, 98
A.D.3d 1265, 951 N.Y.S.2d 776 (4th Dep't), the court refused to confer the relation-back benefit to a belated claim
of lack of informed consent in a medical malpractice action that originally alleged only negligence in the defendant's
performance of a surgery. Although the exact same surgery was at the heart of both the original and the amended
complaints, the court held that no notice of the claim for lack of informed consent was contained in the original
pleading. The court stressed the “distinctness” of the claim for lack of informed consent, especially the requirement
of “proof of facts not contemplated by an action based merely on allegations of negligence.”

Although the context was somewhat different, the Appellate Division, First Department, recently held that “the
salient inquiry [of the relation-back doctrine] is not whether the defendant had notice of the claim, but whether, as
the statute provides, the original pleading gives ‘notice of the transactions, occurrences ... to be proved pursuant to
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the amended pleading.” Giambrone v. Kings Harbor Multicare Centre, 2013, 104 A.D.3d 546, 548, 961 N.Y.S.2d
157, 159 (1st Dep't) (discussed under the next caption below). This view of the relation-back doctrine is at odds with
the narrower conception expressed in the Raymond case. Nevertheless, in a medical malpractice case there may
be actual prejudice, independent of the statute of limitations, sufficient to deny the addition of an especially tardy
claim for lack of informed consent when the original pleading is limited to the physician's negligent performance of
the medical procedure at issue. Potential liability based on the lack of informed consent “would necessarily depend
on the recollections of the parties, which unavoidably diminish over time.” 98 A.D.3d at 1266, 951 N.Y.S.2d at 777.

Adding New Plaintiffs

The Appellate Division, First Department, has joined the Third Department in holding that a spouse's derivative
claim, added by amendment after expiration of the applicable statute of limitations, can, in the court's discretion,
relate back to the date of the original complaint. Giambrone v. Kings Harbor Multicare Centre, 2013, 104 A.D.3d
546, 961 N.Y.S.2d 157 (1st Dep't). See 2006 Supplementary Practice Commentary to this section. The First
Department reasoned that the emphasis of the relation-back doctrine should be notice to the defendant of the
transaction or occurrence alleged in the original complaint, not notice of the particular claim sought to be added by
amendment. 104 A.D.3d at 547-48, 961 N.Y.S.2d at 159. In any event, the court stated that spouses have such closely
related claims, if derivative in nature, that the defendant in the instant case would have “notice of the proposed
specific claim.” Id. Furthermore, on the facts, the defendant was aware that the malpractice plaintiff had a spouse
because the spouse had asserted a derivative claim in a related suit that was consolidated with the instant action, she
participated in mediation between plaintiff and defendant, and the plaintiff had testified about her at a deposition.

Relation-Back Doctrine Applied Against Intervenor-Defendant

Duffy v. Horton Memorial Hospital, 1985, 66 N.Y.2d 473, 497 N.Y.S.2d 890, 488 N.E.2d 820, held that the relation-
back doctrine can be utilized by a plaintiff who amends the complaint to assert an otherwise time-barred direct claim
against a third-party defendant who was impleaded within the limitations period applicable to such claim so long
as the plaintiff’s claim and the impleader claim arose out of the same transaction or occurrence. The direct claim
relates back, for limitations purposes, to the date of the impleader. The rationale is that the third-party defendant
will suffer no prejudice in such circumstances because the third-party defendant became a party-participant in the
defense of its transaction-related conduct within the relevant limitations period.

In US Bank International Ass'n v. Gestetner, 2013, 103 A.D.3d 962, 960 N.Y.S.2d 227 (3d Dep't), the Appellate
Division, Third Department, applied similar reasoning in the case of a party who intervened in an action as a
party-defendant and thereby voluntarily undertook to defend against claims asserted in the original complaint while
those claims were still timely against the intervenor. If the intervenor was already a party-defendant at the time the
plaintiff sought to amend the complaint to assert related claims that had become time-barred, it was subject to the
same statute-of-limitations rules applicable to the original defendants. Thus, both the original defendants and the
intervenor defendant could be required to defend against such additional claims of the plaintiff to the extent the
new claims arose out of the same transactions or occurrences alleged in the original complaint.

Here, the original complaint, filed in 2007, sought to foreclose a mortgage based on a 2004 loan transaction. The
defendant-intervenor's defense, first asserted in 2008, was based on rights of co-ownership of the subject property,
and she alleged a counterclaim that her rights in the property had been secretly and wrongfully conveyed to another
party who thereupon negotiated and executed the mortgage. The plaintiff's proposed amendment of the complaint,
interposed in 2011, asserted claims against the intervenor-defendant for, inter alia, an equitable mortgage and
unjust enrichment (unfair retention of loan proceeds), both of which were, at this point, beyond the applicable six-
year period of limitations that began to run in 2004. Nevertheless, these claims were deemed timely because they
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arose out of the same transactions described in the original complaint. A proposed claim for fraud, however, did
not qualify for the relation-back doctrine because the original complaint gave no notice of the alleged fraudulent
scheme.

2012

C203:3. Defendants United in Interest.

Few cases have focused on the prejudice factor of the judge-made united-in-interest rule by which a plaintiff can
sometimes overcome the statute of limitations defense when joining an additional defendant after the limitations
period has expired against such defendant. The rule provides that the assertion of an otherwise time-barred claim
against a newly added defendant will relate back to the date of commencement of a timely action against a related
party if: (1) the claims arose out of the same conduct, transaction or occurrence; (2) the new defendant and the
original party are united in interest and, by reason of their relationship, the defendant can be charged with such
notice of the action that he will not be prejudiced in defending the case; and (3) the new defendant reasonably
should have known that the plaintiff made a mistake in failing to timely identify the proper parties. In two recent
cases arising in the context of administrative proceedings, the Appellate Division, Second Department, refused to
allow the joinder of united-in-interest parties after expiration of the statute of limitations because they would suffer
prejudice in defending against the stale claims.

Murphy v. Kirkland, 2011, 88 A.D.3d 267, 928 N.Y.S.2d 333 (2d Dep't), was an Article 78 proceeding challenging
a determination of the Division of Human Rights, which adopted the recommendations and findings of an
Administrative Law Judge, that a company and its president/sole shareholder engaged in sex discrimination against
one of the company's employees, including retaliatory discharge, thus entitling the employee to damages from
both the company and its president. The complainant's administrative proceeding was timely brought against the
company within the applicable one-year statute of limitations (Executive Law § 297(5)), but the president was not
added as a respondent until 20 months from the date of the wrongdoing. At issue was whether the belated claim
against the president, who had participated in the unlawful decision to discharge the employee and was on notice of
the administrative proceeding from its outset, could relate back to the date the original complaint was filed against
the company. The Appellate Division had no difficulty concluding that the company and the president were united
in interest and that the president would have known that the failure to name him earlier in the proceeding was a
mistake. But the court determined that his belated joinder would be “disruptive” and would prejudice the president
in his defense on the merits.

Prejudice is a fact-specific inquiry, of course, and the court explained the circumstances leading to its decision. The
president appeared pro se on behalf of the company because, at the time of the first hearing before the administrative
law judge (ALJ), the company was going out of business and was winding down its affairs. At that hearing,
the Division of Human Rights (the Division) sought to add the complainant's supervisor--not the president--as
a respondent, but the judge refused, stressing that the statute of limitations had expired and such joinder would
delay speedy resolution of the matter. When the company presented its pro se defense, the president's involvement
in the employee's discharge came to light. The ALJ recommended a finding in favor of the Division. At that
point, the Division amended the caption of the complaint to include the president and reopened the hearing so that
the president could present a personal defense. (Executive Law § 297(4)(a) allows amendments that are fair and
reasonable.) After the reopened hearing, the ALJ recommended a finding against the company and the president
and a final order to that effect was rendered by the Division.

The prejudice to the president lay in the fact that at the original hearing, he was assured, in effect, that the joinder
of additional parties would be denied because of the delay that would ensue. “Given that assurance, [the president]
could no longer have been chargeable with the knowledge that he still would be subject to being added as a
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respondent, especially when no request to add him had been made.” Thus, it was “patently unfair” to reopen
the hearing with the president as a respondent, an unfairness that was compounded by the fact that the reopened
hearing was conducted before the same ALJ who had already recommended adverse findings based, in part, on
the president's conduct.

Whereas the prejudice to the late-added party in Murphy consisted of an estoppel and a tainted adjudication process,
the prejudice in Adler v. Hooper, 2011, 87 A.D.3d 633, 928 N.Y.S.2d 731 (2d Dep't), leave to appeal denied, 2012,
19 N.Y.3d 801, included an evidentiary handicap to the respondent. Adler was also an administrative proceeding
by the Division of Human Rights, but the alleged wrongdoing in this case was discrimination based on disability.
Here again, a complaint was timely filed against the company for whom the aggrieved employee worked, and the
ALJ explicitly refused to permit joinder of the vice-president after expiration of the statute of limitations. After the
ALJ made recommendations in favor of dismissing the complaint against the company on the merits, the Division
amended the complaint to add the vice-president. By this point, four years had elapsed since the wrongdoing. A
reopened hearing took place before a different ALJ. The vice-president's defense was based on the fact that she was
never an owner of the company in question, which had long ago gone out of business. Her personal liability was
dependent, in this context, on either ownership of the entity or discretionary authority in connection with the acts
of discrimination. She claimed that her husband, who died a year and a half before her joinder, was the only person
who owned the company. Thus, she “lost the opportunity to preserve any statements [the husband] could have made
regarding her ownership of the company, as well as [her] duties and responsibilities.” Applying a relation-back of
the untimely claim to the date of the original complaint would therefore be unfairly prejudicial, and this, in turn,
required annulment of the Division's determination against the vice-president.

2011

C203:1. Statute of Limitations Begins to Run When Cause of Action Accrues.

Accrual of Negligence Claims Against Insurance Agents and Brokers
for Failure to Obtain Coverage or to Forward Notices of Claims

The Second and Third Departments of the Appellate Division have recently decided that the three-year statute of
limitations for property damage (CPLR 214(4)) in cases based on negligence against brokers or agents who fail
to obtain adequate insurance coverage accrues when coverage is denied, not on the earlier date when the broker/
agent failed to obtain the coverage. See Bonded Waterproofing Services, Inc. v. Anderson-Bernhard Agency, Inc.,
2011, 86 A.D.3d 527, 927 N.Y.S.2d 133 (2d Dep't), overruling in part, inter alia, Atlantic Balloon & Novelty Corp.
v. American Motorists Ins. Co., 2009, 62 A.D.3d 920, 880 N.Y.S.2d 112 (2d Dep't). The Third Department case is
Lewiarz v. Travco Ins. Co., 2011, 82 A.D.3d 1464, 919 N.Y.S.2d 227 (3d Dep't).

Both Appellate Divisions based their reasoning on the limitations theory the Court of Appeals applied to tort claims
in Kronos, Inc. v. AVX Corp., 1993, 81 N.Y.2d 90, 595 N.Y.S.2d 931, 612 N.E.2d 289, discussed on p.200 of the
main volume. Kronos held that a tort claim accrues when it “becomes enforceable, i.e., when all elements of the
tort can be truthfully alleged in a complaint.” Id. at 94, 595 N.Y.S.2d at 934, 612 N.E.2d at 292. When “damage
is an essential element of the tort, the claim is not enforceable until damages are sustained.” Id. Although nominal
damages are said to flow from a defendant's breach of a contractual agreement, the “legal fiction” of nominal
damages usually does not carry over to tort liability. Id. at 95, 595 N.Y.S.2d at 934, 612 N.E.2d at 292 (usual tort
rule requires showing of actual damages except where presumption of damages is necessary to protect a “technical”
right such as trespass to land to avoid loss based on adverse possession). Thus, a prima facie case of negligence
requires a showing of damages, meaning that such a claim against an insurance broker does not accrue until the
insured is actually damaged by the insurer's denial of coverage. Lewiarz, 82 A.D.3d at 1466, 919 N.Y.S.2d at 229.
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The same logic was applied in two other cases involving a different breach of duty by an insurance agent: the failure
to timely forward notice to a liability insurer of a claim against the insured. In Bond v. Progressive Ins. Co., 2011, 82
A.D.3d 1318, 917 N.Y.S.2d 756 (3d Dep't), a personal injury action was commenced against the insureds in 2002,
and although they gave timely notice of the claim to their insurance agent, the agent failed to forward the notice to
the insurer. A default judgment was entered against the insureds because no lawyer appeared on their behalf, but the
trial court deferred the assessment of damages. An inquest in 2008 resulted in a $1.2 million judgment, which the
insurer refused to pay based on lack of notice. The court held that the insureds' claim in negligence against the agent,
which was governed by the three-year period of CPLR 214(4), did not accrue until the damages judgment was
awarded against the insureds: “The injury underlying [the insureds’] claim against [the agent] was not sustained at
the time of [the agent's] alleged breach, but when that breach later caused harm, in the form of the judgment entered
against the [insureds].” 82 A.D.3d at 1321, 917 N.Y.S.2d at 759. Accord, Lavandier v. Landmark Ins. Co., 2006,
26 A.D.3d 264, 810 N.Y.S.2d 45 (1st Dep't) (negligence claim against agent for failure to notify insurer “accrued
not at the time of the alleged breach of duty but, subsequently, at the time of injury,” i.e., when insurer disclaimed).
See also IDT Corp. v. Morgan Stanley Dean Witter & Co., 2009, 12 N.Y.3d 132, 140, 879 N.Y.S.2d 355, 360, 907
N.E.2d 268, 273 (action for breach of fiduciary duty accrued when breach caused actual damage).

As to claims for breach of contract by insurance brokers who fail to procure adequate insurance coverage, the six-
year period of CPLR 213(2) applies, and the claim accrues on the date of breach, i.e., the date the agent failed to
obtain the appropriate coverage, without regard to the insured's lack of knowledge of the breach. Cunningham v.
Insurance Company of North America, E.D.N.Y.2007, 521 F.Supp.2d 166, 171.

C203:3. Defendants United in Interest.

As discussed in the 2005, 1996 and 1993 Commentaries on this topic, the assertion of a claim against a defendant
after expiration of the statute of limitations will relate back to the commencement date of a timely action against a
related party under the following circumstances: (1) the claims against the parties arose out of the same conduct,
transaction or occurrence, (2) the defendant reasonably should have known that the plaintiff made a mistake in
failing to timely identify the proper parties, and (3) the defendant and the party originally sued have such a unity of
interest that, by reason of their relationship, the defendant can be charged with such notice of the action that he will
not be prejudiced in defending the case. The unity-of-interest prong of the three-part test requires a showing that
the parties have the same legal interest in the subject of the action, usually one that would create vicarious liability.
The concept is that parties with identical defenses will indirectly protect each others' interests.

In practice, the unity-of-interest prong is difficult to satisfy in the absence of a classical vicarious liability
relationship, such as that which exists between joint property owners or employers and employees acting within the
scope of their employment. Even an employer-employee relationship will not suffice if other aspects of the test are
not satisfied. See, e.g., Lopez v. Wyckoff Heights Med. Center, 2010, 78 A.D.3d 664, 913 N.Y.S.2d 230 (2d Dep't)
(timely commencement of medical malpractice action against medical facilities did not toll statute of limitations
against later-joined negligent employee where employee was no longer working at the facilities when action was
originally commenced; “there is no evidence that he had actual or constructive knowledge within the limitations
period of the commencement of the action against [the facilities]”).

The Zehnick case, described in the 2005 Commentary, shows that shared ownership interests and other
commonalities between the parties' activities and resources (e.g., shared office space and employees) will not alone
establish the necessary unity of interest. The parties “must also share exactly the same jural relationship in the
subject action.” Xavier v. RY Management Co., 2007, 45 A.D.3d 677, 679, 846 N.Y.S.2d 227, 229 (2d Dep't).

Recently, the plaintiff in Verizon New York Inc. v. Labarge Brothers Co., 2011, 81 A.D.3d 1294, 916 N.Y.S.2d
377 (4th Dep't), likewise failed to satisfy the unity-of-interest requirement by attempting to invoke the doctrine
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of “piercing the corporate veil,” which sometimes allows for the imposition of liability on a shareholder, officer
or parent corporation of a corporate entity based on domineering control over the entity. But such domination
and control does not alone permit piercing of the corporate veil. It must also be shown that “such domination
or control was used to commit a fraud or wrong against the plaintiff [that] resulted in the plaintiff's injury.” 81
A.D.3d at 1296, 916 N.Y.S.2d at 379 (internal quotation marks and citations omitted). See also East Hampton Union
Free School District v. Sandpebble Builders, Inc., 2011, 16 N.Y.3d 775, 776, 919 N.Y.S.2d 496, 497, 944 N.E.2d
1135, 1136 (in addition to domination and control over corporation, shareholder or officer must have “abused or
perverted” corporate form to perpetrate wrong and plaintiff was injured by such abuse). In the Verizon case, even
assuming, arguendo, that the untimely-added defendant exercised dominion and control over the originally named
party, “plaintiff failed to establish that any party used its dominion and control to commit a fraud or wrong against
plaintiff.” 81 A.D.3d at 1296, 916 N.Y.S.2d at 379.

In most of the reported cases in which the plaintiff seeks to invoke the united-in-interest doctrine, the belated claim
is being asserted against a defendant who, as in the Verizon case, is sought to be added to an existing action by
amendment of the complaint. The doctrine may also be of assistance in two other situations. CPLR 203(c) itself
applies the relation-back rule to an otherwise untimely sued party who was named as a co-defendant in the original
action against him and another party with whom he has a unity of interest. Thus, in DeLuca v. Baybridge at Bayside
Condominium I, 2004, 5 A.D.3d 533, 772 N.Y.S.2d 876 (2d Dep't), a united-in-interest defendant was identified in
a prior action but was not actually made a party to that action due to plaintiff's noncompliance with technicalities
of the commencement-by-filing system. When the defendant was later sued in a separate action, which at that point
was beyond the statute of limitations, the new action was consolidated with the original action and related back,
for limitations purposes, to the date of commencement of the original action. Id. at 535, 772 N.Y.S.2d at 878. Even
if the new defendant was not named in the original timely action against another, a separate action against such
defendant may qualify for a relation-back benefit if a genuine unity of interest exists with the original party. See
Xavier v. RY Management Co., supra, 45 A.D.3d at 678, 846 N.Y.S.2d at 229 (although defendant was not named
in prior suit, relation-back doctrine that applies to co-defendants united in interest under CPLR 203(c) “may also
apply to separate actions which are ultimately consolidated”; however, unity of interest not established in this case).

2009

C203:1 Statute of Limitations Begins to Run When Cause of Action Accrues.

Continuing Wrongs

The Court of Appeals has affirmed the decision of the Appellate Division in Bloomingdales, Inc. v. New York City
Transit Auth., the facts of which are described in detail in last year's Commentary. 13 N.Y.3d 61, 886 N.Y.S.2d 663,
918 N.E.2d 608. The Court agreed that Bloomingdales' drainpipe easement to the City sewer gave it a sufficient
right of possession to sue in trespass for interference with access to its right of way. Here, the trespasser's act of
interference--the presence of an encroaching conduit blocking the drainpipe--was of a continuing nature. Thus,
Bloomingdales' action for the damages it incurred in constructing a new drainpipe to bypass the conduit, which were
incurred within one year and ninety days of commencement of the action (N.Y.Gen.Mun.Law § 50-i), was timely.

C203:9 Counterclaims.

Recoupment

In the original Commentary under this heading, Judge McLaughlin explained that the last clause of CPLR 203(d)
expands upon the common law doctrine of equitable recoupment. Thus, the defendant may interpose an otherwise
time-barred counterclaim if it arose from the “transactions, occurrences, or series of transactions or occurrences,
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upon which a claim asserted in the complaint depends.” See, e.g., Delta Funding Corp. v. Murdaugh, 2004, 6 A.D.3d
571, 774 N.Y.S.2d 797 (2d Dept.) (in mortgage foreclosure, defendant was permitted to assert otherwise time-
barred recoupment counterclaim for damages for misleading practices that occurred during mortgage negotiation).
The current doctrine is not limited, as it apparently was under earlier law, to contract actions in which both parties
assert breach of the same agreement. Contract cases, of course, still provide a context in which otherwise time-
barred counterclaims are commonly allowed as recoupment pursuant to CPLR 203(d). See, e.g., U.S. Fidelity and
Guaranty Co. v. Delmar Development Partners, LLC, 2005, 22 A.D.3d 1017, 1020-21, 803 N.Y.S.2d 254, 258-59
(3d Dept.) (both parties claimed breach of same contract).

A recoupment counterclaim is only viable “to the extent of the demand in the complaint,” meaning that such
counterclaim can only be used as an offset against plaintiff's damages, if any. No affirmative judgment may
be entered for the defendant on a recoupment counterclaim. As one court explained, recoupment “is really a
defense, as it denies the validity of plaintiff's claim in the amount claimed, and does not entitle defendants to any
affirmative relief or any amounts in excess of the amount demanded by plaintiff.” Enrico & Sons Contracting, Inc.
v. Bridgemarket Associates, 1998, 252 A.D.2d 429, 430, 675 N.Y.S.2d 351, 353 (1st Dept.). It should be noted,
however, that under the first part of the second sentence of CPLR 203(d), a counterclaim is recoverable in full if
it would have been timely on the date plaintiff commenced the action, regardless of whether it is related to the
transaction or occurrence underlying plaintiff's claim.

The recent case of Carlson v. Zimmerman, 2009, 63 A.D.3d 772, 882 N.Y.S.2d 139 (2d Dept.), illustrates a liberal
approach to recoupment counterclaims. The plaintiff sued his neighbors to recover damages for trespass and to
obtain an injunction against continuing trespasses. The neighbors counterclaimed for damages of their own, alleging
that earlier excavation activity by the plaintiff along the border of defendants' land had caused erosion to both
properties. Defendants alleged that some of their trespassing was undertaken to correct the damage inflicted by the
erosion, and they sought reimbursement for their remedial costs. When plaintiff's suit was commenced, the statute
of limitations had expired with respect to the earlier excavation activity, but the court ruled that the counterclaim
qualified for recoupment because it was part of the same transaction upon which plaintiff's claim was based. Thus,
defendants' damages could be “applied to offset any damages award in favor of the plaintiffs.”

The decision is short on detail, but presumably the court reasoned that the alleged trespassing--the transaction or
occurrence upon which the complaint depended--was also an integral part of the defendants' own claim. From
defendants' perspective, the “trespassing” was a justified act that entitled them to damages resulting from plaintiff's
earlier excavation activity. Thus, both the plaintiff's and defendants' claims were dependent upon the same acts
characterized in the complaint as trespassing.

Carlson arguably approaches the outer reaches of recoupment. Other cases show that it is not always sufficient for
recoupment that the counterclaim is related to, or even a result of, the transaction alleged in plaintiff's complaint.
At least some of the key facts upon which the recoupment counterclaim is based must also comprise a part of the
plaintiff's claim. For example, in Messinger v. Mount Sinai Medical Center, 2001, 279 A.D.2d 344, 720 N.Y.S.2d 13
(1st Dept.), the plaintiffs sued for medical malpractice, and the defendant doctors asserted untimely counterclaims
for assault, which was inflicted on them when the plaintiffs learned of the malpractice. The recoupment doctrine
was unavailable, however, because the assault formed no part of the alleged malpractice. Similarly, in Benedict
v. Decker, 2008, 52 A.D.3d 631, 860 N.Y.S.2d 616 (2d Dept.), a lender sued on unpaid promissory notes. The
defendant's untimely counterclaim alleged that the plaintiff had committed libel in a newspaper article by accusing
defendant of credit card fraud and misappropriation of company funds. The libelous statements, however, were
not part of the claim on the notes.

C203:11 Amended Pleadings.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004344568&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004344568&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007569583&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&fi=co_pp_sp_602_258&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_602_258
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007569583&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&fi=co_pp_sp_602_258&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_602_258
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007569583&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&fi=co_pp_sp_602_258&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_602_258
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998149912&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&fi=co_pp_sp_602_353&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_602_353
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998149912&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&fi=co_pp_sp_602_353&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_602_353
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019106173&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001078997&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001078997&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016343436&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016343436&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)


§ 203. Method of computing periods of limitation generally, NY CPLR § 203

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 23

Adding New Plaintiffs

Subrogation claims asserted through intervention (CPLR 1012, 1013) provide another context in which a newly
added plaintiff may be able to take advantage of the relation-back doctrine. Poblicki v. Todoro, 2008, 55 A.D.3d
1346, 865 N.Y.S.2d 448 (4th Dept.), applied the doctrine to save the otherwise time-barred subrogation claim of a
medical insurer that was permitted to intervene in its insured's personal injury action for the purpose of recovering
medical expenses paid on behalf of the insured as a result of the defendant's tort. The court noted that the insurer's
subrogation claim did nothing to increase the tortfeasor's liability because the insured's original complaint sought
damages for all “losses and damages as a result of the defendant[s'] negligence and malpractice.”

2008

C203:1 Statute of Limitations Begins to Run When Cause of Action Accrues.

Continuing Wrongs

In Bloomingdale's, Inc. v. New York City Transit Auth., 2008, 52 A.D.3d 120, 859 N.Y.S.2d 22, a 3-2 decision, the
Appellate Division, First Department, struggled with the applicability of the “continuous wrong doctrine.” Before
addressing the facts of the case, this Commentary will review the main points of the doctrine.

The well-settled New York rule is that a cause of action accrues, and the statute of limitations begins to run, upon
the happening of the wrong, not the plaintiff's discovery of the injury. In certain limited circumstances involving
“continuing wrongs,” such as continuing trespass or nuisance, a new cause of action is deemed to accrue each day
the wrongs continue, thus triggering the running of a new statute of limitations for each wrong. See Covington v.
Walker, 2004, 3 N.Y.3d 287, 292, 786 N.Y.S.2d 409, 412, 819 N.E.2d 1025, 1028, certiorari denied, 2005, 545 U.S.
1131, 125 S.Ct. 2938, 162 L.Ed.2d 872 (“[T]he repeated offenses are treated as separate rights of action and the
limitations period begins to run as to each upon its commission”; applying continuous wrong doctrine in divorce
action based on defendant-spouse's continued imprisonment). In property-damage cases of continuing trespass or
nuisance, the plaintiff can recover only for damages that were incurred within the particular limitations period, i.e.,
usually within three years of suit (CPLR 214(3)-(4)), not for the entire period of wrongdoing. See Sporn v. MCA
Records, Inc., 1983, 58 N.Y.2d 482, 488, 462 N.Y.S.2d 413, 416, 448 N.E.2d 1324, 1327. Cf. Jensen v. General
Elec. Co., 1993, 82 N.Y.2d 77, 603 N.Y.S.2d 420, 623 N.E.2d 547 (in action for property damage based on exposure
to toxic substance, discovery rule of CPLR 214-c preempts continuous wrong doctrine).

In the context of continuing wrongs involving real property, the leading New York precedent is 509 Sixth Avenue
Corp. v. New York City Transit Auth., 1964, 15 N.Y.2d 48, 255 N.Y.S.2d 89, 203 N.E.2d 486. There, the plaintiff
landowner was forced to alter a construction project when it was discovered that defendant's subway had been
placed several feet beneath the surface of plaintiff's property. Although the subway had been constructed 21
years prior to plaintiff's discovery, the Court of Appeals held that the three-year statute of limitations did not bar
plaintiff's action for damages for the expenses of altering its construction plans. The Court reasoned that defendant's
encroachment was not a single, permanent trespass, giving rise to only one cause of action that accrued upon the
initial encroachment 21 years ago. Rather, the encroaching structure constituted a continuing trespass that gave
rise to successive causes of action.

In the recent Bloomingdale's case, justices of the Appellate Division, First Department, disagreed over the
applicability of 509 Sixth Avenue Corp. to an encroachment of a slightly different nature. Based on flooding and
damage that was occurring in its lower-level floor during heavy rains in 2000-2001, Bloomingdale's Manhattan
Department Store in February 2002 hired a contractor to make repairs in the presumably broken storm drainpipe
in which the rainwater apparently was backing up. The drainpipe ran from west to east away from the building
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and, pursuant to plaintiff's easement, emptied into a storm sewer underneath the adjoining street. During the repair
work, it was discovered that the drainpipe had been severed by a bisecting concrete duct running in a north-south
direction through the pipe. As a result of this cut, rainwater escaped from the drainpipe into the ground causing a
backup of water into the plaintiff's building. The concrete duct had been erected by the defendant Transit Authority
as part of an electrical power rehabilitation project in 1999. After filing a notice of claim, plaintiff sued in January
2003 for damage incurred in installing a new drainpipe above the concrete duct. (Notably no damages were claimed
for the property damage that occurred to plaintiff's building in 2000-2001 as a result of the backup of water). The
defendants argued that the action was barred by the one-year-and-ninety-day statute of limitations of § 50-i of the
General Municipal Law because the wrongful act--the severing of the drainpipe--occurred in 1999.

The majority of the First Department panel, however, held that the continuing wrong doctrine made plaintiff's
claims for trespass and nuisance timely: “[T]he concrete duct physically interrupted plaintiff's storm drainpipe
and interfered with plaintiff's easement and right of access to the sewer. This constituted a continuing trespass
and resulted in successive causes of action.” 859 N.Y.S.2d at 25. The original severing of the drainpipe, in other
words, was not the only wrongful act inflicted on plaintiff's property. As in 509 Sixth Avenue Corp., an unlawful
encroachment--here, the presence of the bisecting concrete duct--continued to trespass upon and interfere with the
plaintiff's use and enjoyment of its property--the easement--on a daily basis from the date of installation. Thus,
plaintiff could seek the recovery of damages incurred within one year and ninety days of suit, i.e., the cost of
installing a new drainpipe to restore the “functionality of the easement.”

The dissenters saw the matter in a different light. 859 N.Y.S.2d at 27-29. First, they stressed that this case, unlike
509 Sixth Avenue Corp., did not involve an encroachment on property belonging to the plaintiff. Here, the land in
question was owned by the City of New York and plaintiff merely had an easement for its drainpipe over such land.
The cutting of the drainpipe, said the dissenters, created no permanent interference with the easement. Second,
this case was governed by § 50-i of the General Municipal Law and Public Authorities Law § 1212(2)) (adopted
subsequent to 509 Sixth Avenue Corp.), both of which require that an action for property damage against a local
public body be commenced within one year and 90 days after “the happening of the event upon which the claim is
based.” The only “event” in the instant case was the severing of the plaintiff's drainpipe in 1999, and the damages
being sought had their origin in that event, not in the alleged restoration of an easement that had never been ended
or interfered with.

The majority answered the second point by characterizing “the event” in question as the defendant's interference
with the easement, which by nature was not a discrete act. “Applying General Municipal Law § 50-i to these facts,
using the single event of the pipe's severance to commence the running of the statutory period, would be inconsistent
with existing case law and leave plaintiff without a remedy for a continuous trespass upon and interference with
its easement.” 859 N.Y.S.2d at 26.

C203:11 Amended Pleadings.

Adding New Plaintiffs

The Appellate Division, First Department, held in De'Leone v. City of New York, 2007, 45 A.D.3d 254, 845 N.Y.S.2d
241 (1st Dep't), that, as a matter of substantive law, an adoptive mother has a derivative claim for future medical
expenses arising out of personal injuries suffered by the adopted child prior to the date of adoption. The court
reasoned that adoptive parents have an absolute duty to support their minor children and that depriving them of
claims for such expenses would discourage the adoption of children facing difficult circumstances caused by prior
torts.
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As to the statute of limitations, the court held that an adoptive parent's claim for such expenses does not accrue until
the date of adoption. In the alternative, the court ruled that even if the adoptive parent's derivative claim is deemed
to accrue at the time of the child's injury, the adoptive mother in the instant case could be added as a party to the
child's already pending, and timely-commenced, action for personal injuries without running afoul of the statute
of limitations. The relation-back doctrine applied, the court said, because the child's complaint gave the defendant
notice of the underlying transaction. This result is consistent with the trend, discussed in the 2006 Commentary
to this section, allowing the addition of a new plaintiff who is so closely related to the original plaintiff that “the
original claim would have given the defendant notice of the potential liability for the subsequent claim.”

2006

C203:11. Amended Pleadings.

Adding New Plaintiffs

The Appellate Division, Third Department, recently articulated a refined relation-back test for cases in which a
new plaintiff is joined after the statute of limitations has expired:

A new party plaintiff may relate its claim back to an original complaint for statute of limitations purposes only if both claims
arise out of the same transaction or occurrence and the new plaintiff and original plaintiff are so closely related or united in
interest that the original claim would have given the defendant notice of the potential liability for the subsequent claim.

Fazio Masonry, Inc. v. Barry, Bette & Led Duke, Inc., 2005, 23 A.D.3d 748, 749, 803 N.Y.S.2d 729, 730 (3d Dep't). The test
was not met in the instant case.

The original action, which was timely commenced, alleged damages for breach of contract and prima facie tort.
The plaintiff had entered into a subcontract with defendants to perform masonry work and allegedly was unable
to complete the project in timely fashion due to defendants' harassing conduct maligning the ethnicity of the
plaintiff's employees. After the relevant statute of limitations ran, plaintiff sought to join one of its owners as an
additional plaintiff, claiming that he suffered personal injuries as a result of defendants' conduct, i.e., the intentional
infliction of emotional distress. The Appellate Division held the new plaintiff's time-barred claims did not qualify
for application of the relation-back toll because they lacked sufficient similarity to those in the original pleading,
and the damages sought by the individual officer--psychologist's bills, medication expenses and monetary recovery
for mental distress--were “very different” from the contract damages alleged by the employer. Id. at 750, 803
N.Y.S.2d at 730. The original complaint's failure to give notice of this “vast increase [in] the measure of defendants'
liability” made it “inappropriate” to permit the requested expansion of the action after the statute had run. Id. at
750, 803 N.Y.S.2d at 730-31.

The Third Department's relation-back formula is similar to the one adopted by the Court of Appeals in the analogous
context of requests for intervention by potential additional plaintiffs. See Greater New York Health Care Facilities
Ass'n v. DeBuono, 1998, 91 N.Y.2d 716, 721, 674 N.Y.S.2d 634, 637, 697 N.E.2d 589, 592, discussed in the main
volume at p.189 and in the 1998 Supplementary Practice Commentaries on CPLR 7802, at C7802:4. The Court
of Appeals' formulation arguably is more restrictive because it indicates that the close relationship between the
old and new parties must be sufficient to give notice of the new plaintiff's “specific claim”--not merely “potential
liability”--so that assertion of the additional claim will not prejudice the defendant. Id. Like the Third Department in
Fazio Masonry, the Court of Appeals in DeBuono gave prominent consideration to the defending party's exposure
to increased damages as a prejudice factor militating against relation back.
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At first glance, this may seem inconsistent with the way the doctrine has been applied in other contexts. In Caffaro
v. Trayna, 1974, 35 N.Y.2d 245, 360 N.Y.S.2d 847, 319 N.E.2d 174, the Court allowed the addition of an otherwise
time-barred wrongful death claim to a timely commenced personal injury action despite the difference in type and
amount of damages to which the defendant would be exposed. Similarly, in Duffy v. Horton Memorial Hospital,
1985, 66 N.Y.2d 473, 497 N.Y.S.2d 890, 488 N.E.2d 820, a third-party defendant, impleaded for contribution within
the limitations period of plaintiff's claim, became subject to liability for the full amount of plaintiff's damages as a
result of plaintiff's assertion of her otherwise belated claim directly against the third-party defendant.

Upon analysis, however, there are significant differences between those situations and that of adding a new plaintiff
like the one in Fazio Masonry. In Caffaro, the parties were the same; the only thing that changed as a result of
the amendment was the nature and amount of damages. This alone is not legal prejudice if the defendant was on
notice, at the outset of the action, of the particular transaction, the alleged wrongdoing, and the basic nature of
the particular plaintiff's injury, which defendant could reasonably expect to be greater than originally alleged or
to worsen over time. In Duffy, immediately upon impleader, the third-party defendant was put on formal notice
of the plaintiff's main claim, and reasonably should have known that his contribution liability could be nearly as
large as that being asserted by plaintiff against the main defendant. Thus, in either a Caffaro or Duffy scenario,
the defendant, from the outset of his involvement in the litigation, has sufficient knowledge to motivate the type
of litigation preparation and planning needed to defend against the entirety of the particular plaintiff's situation.
Such planning is not possible when unexpected plaintiffs materialize after the statute of limitations has expired,
and it seems unfair to expect a defendant to have undertaken defense preparation against all persons who may have
been involved in the same transaction as that alleged in the original complaint. The very purpose of the statute of
limitations is to provide a measure of repose and freedom from old claims.

There is little cause for controversy with respect to the joinder of new plaintiffs who, in effect, are merely substitutes
or alter egos of a plaintiff whose original action was timely commenced. For example, the court in Schleidt v.
Stamler, 1984, 106 A.D.2d 264, 482 N.Y.S.2d 481 (1st Dep't), ruled that a small, closely held corporation could be
added to an action after expiration of the statute of limitations where the original plaintiff, a principal shareholder,
had no legal right to assert the corporation's claim in his own behalf. The corporation was the real party in interest.
Cf. CPLR 1004. Similarly, one would be hard pressed to find prejudice to the defendant where the new plaintiff
is in a principal-agent or third-party-beneficiary relationship with the original plaintiff and asserts a claim that is
virtually identical in substance. Key International Manufacturing, Inc. v. Morse/Diesel, Inc., 1988, 142 A.D.2d
448, 457-59, 536 N.Y.S.2d 792, 798-99 (2d Dep't). In the latter situation, however, as noted by the Key court, it may
not be appropriate to allow the new party to prove damages suffered independently of those suffered by the agent
or promisee of the third-party beneficiary contract. Id. at 459, 536 N.Y.S.2d at 798-99. See also State v. General
Electric Co., 1993, 199 A.D.2d 595, 598, 604 N.Y.S.2d 355, 358 (3d Dep't) (in action by State against polluter,
intervening Town could sue for same abatement damages but not for Town's consequential reduction in property
tax revenue because defendant had no notice of such claim).

Considerable controversy has developed, however, with respect to the applicability of the relation-back doctrine to
derivative tort claims, such as those asserted by the spouses and parents of tort victims. At least two departments
of the Appellate Division have categorically disallowed the addition of spousal claims for loss of consortium or
economic loss after the running of the statute of limitations if the original complaint gave no indication that such
claims might be asserted. Odell v. Dalrymple, 1989, 156 A.D.2d 967, 549 N.Y.S.2d 260 (4th Dep't); Clausell v.
Ullman, 1988, 141 A.D.2d 690, 529 N.Y.S.2d 575 (2d Dep't). The Third Department, however, leaves the matter to
the court's discretion. Anderson v. Carney, 1990, 161 A.D.2d 1002, 557 N.Y.S.2d 575 (3d Dep't). See also Costello
v. Amtrak--National R.R. Passenger Corp., 1996 WL 480815 (E.D.N.Y.1996) (allowing spouse's belated derivative
claim where original complaint gave notice of wife's existence and amendment would not expand scope of proof or
relevant legal considerations on issue of liability). Unless the original complaint, at minimum, gives notice that the
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plaintiff is married, it is difficult to reconcile the belated joinder of such claims with the Court of Appeals' apparent
preference for defendant's notice of the new party's “specific claim.”

It may be easier to justify the belated assertion of a parent's personal claim for the child's medical expenses or loss
of the child's services, assuming the parent sued, at the outset, in a representative capacity on the child's behalf.
Ferguson v. Kane, 1989, 155 A.D.2d 903, 547 N.Y.S.2d 493 (4th Dep't); Rivera v. St. Luke's Hospital, 1980, 102
Misc.2d 727, 424 N.Y.S.2d 656 (Sup.Ct.Orange Co.). In such cases, the parent's existence is obvious, the parent
is already before the court--albeit wearing a different hat--and the potential for direct liability to the parent is
reasonably perceptible. Despite the defendant's exposure to increased damages, the situation is akin to the facts
in Caffaro, where expanded liability to the representative party has long been acceptable. Compare Panaccione v.
Acher, 2006, 30 A.D.3d 989, 816 N.Y.S.2d 780 (4th Dep't) (in action by mother suing in representative capacity for
deceased child's pain and suffering and wrongful death caused by medical malpractice during child's birth, mother's
belated nonderivative claim for her own personal injury arising from same malpractice could not relate back).

2005

C203:2A. Statute of Limitations Stops Running Upon Filing of Action in Supreme Court, County
Court, New York City Civil Court, City Courts Outside New York City, and District Court.

The reader should note that the caption to this section of the Commentaries has been expanded by the addition
of three courts in which the filing of process will toll the statute of limitations. In actions commenced on or after
September 8, 2005, commencement-by-filing procedures became effective in the New York City Civil Court,
City Courts outside New York City and the District Courts. In those courts, as in Supreme and County Court,
CPLR 203(c) now governs interposition of the claim for statute-of-limitations purposes. See generally 2005
Supplementary Practice Commentaries on CPLR 304, at C304:1, and CPLR 403, at C403:2. Service of process
continues to define commencement in the Justice Courts, meaning that CPLR 203(b) governs the statute-of-
limitations issue.

C203:3. Defendants United in Interest.

Zehnick v. Meadowbrook II Associates, 2005, 20 A.D.3d 793, 799 N.Y.S.2d 604 (3d Dep't), is an instructive opinion
on the unity-of-interest prong of the three-part test for relation back when a new defendant is joined after expiration
of the statute of limitations. See the 1993 and 1996 Commentaries to this section in the main volume. Assuming
the other two parts of the test are satisfied, the plaintiff's claim against the newly added defendant will be deemed
timely if the new party is “ ‘united in interest’ with the original defendant, and by reason of that relationship can
be charged with such notice of the institution of the action that he will not be prejudiced in maintaining his defense
on the merits.” Buran v. Coupal, 1995, 87 N.Y.2d 173, 178, 638 N.Y.S.2d 405, 408, 661 N.E.2d 978, 981, quoting
Brock v. Bua, 1981, 83 A.D.2d 61, 69, 443 N.Y.S.2d 407, 412 (2d Dep't). The Zehnick court stressed that this
part of the test cannot be satisfied merely by showing that the new defendant was on timely notice of the original
claim. The original defendant and the newly added one must also have the type of legal relationship that gives
them an identical interest in the litigation. Their defenses must essentially “stand or fall together,” as where one
is vicariously liable for the acts of the other.

No such unity of interest existed in the case at hand. Following a snow storm, plaintiff slipped and fell in the parking
area of a housing complex. The complex consisted of two adjoining properties separately owned by partnership
A and partnership B. The two partnerships were distinct legal entities, created at different times and composed
mostly of different partners. However, they had one common general partner and shared the same management
office space, property superintendent, snow removal contractor and insurer. Plaintiff timely sued A alone, but A
established that B owned the area where plaintiff's accident occurred. By the time plaintiff joined B as a defendant,
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the statute of limitations had expired, and the Appellate Division refused to apply the relation back rule. Despite the
intermingling of resources and personnel, no “joint venture, partnership or agency” relationship existed between
A and B such that vicarious liability would arise. The fact that B could be charged with notice of the action based
on the intermingled employees and agents was not enough. Because the separate owners clearly had antagonistic
defenses based on the ownership issue, timely commencement against one would do little to insure protection of
the litigation interests of the other.

2004

C203:1. Statute of Limitations Begins to Run When Cause of Action Accrues.

Accrual of Subrogation, Indemnity and Contribution Claims

Under the common law doctrine of subrogation, frequently encountered in the insurance context, the subrogee
“steps into the shoes” of the subrogor, i.e., the person to whom the subrogee has made payment, with respect to
the subrogor's underlying claim against the party whose conduct necessitated the payment. Assume, for example,
a homeowner suffers property damage caused by the negligent acts of a neighbor, and the homeowner's casualty
insurer pays the homeowner for the loss. Through subrogation, the insurer may assert the homeowner's tort claim
against the neighbor. The insurer/subrogee, however, acquires only the rights the insured/subrogor would have
against the third party. This means that the third party--the defendant--may raise the same defenses, including the
statute of limitations, that he or she would have against the insured/subrogor. Thus, the insurer's subrogation claim
against the third party is deemed to accrue at the same time as the claim upon which the subrogation is based.

The Court of Appeals reiterated and applied these principles in Allstate Insurance Co. v. Stein, 2004, 1 N.Y.3d 416,
775 N.Y.S.2d 219, 807 N.E.2d 268. There, the victim of an automobile accident, after exhausting basic no-fault
benefits, received “additional personal injury protection” (APIP) benefits from Allstate, her insurer. More than
three years after the accident, but within three years of paying the APIP benefits, Allstate commenced a subrogation
claim against the tortfeasor who caused the accident. Allstate's action was time-barred, however, because its claim,
which was derivative of its insured's, accrued on the date of the accident, not the date of payment to the insured.

Allstate sought to avoid application of the standard rule governing subrogation claims by arguing that it was
asserting an independent cause of action with an independent accrual based on the date of payment. Allstate relied
on two prior decisions in which certain insurance reimbursement and/or lien claims created by statute were held to
fall outside the framework of common law subrogation. Motor Vehicle Accident Indemnity Corp. v. Aetna Casualty
& Surety Co., 1996, 89 N.Y.2d 214, 652 N.Y.S.2d 584, 674 N.E.2d 1349; Aetna Life & Casualty Co. v. Nelson,
1986, 67 N.Y.2d 169, 501 N.Y.S.2d 313, 492 N.E.2d 386. In the instant case, however, Allstate's rights were strictly
of common law origin. Although an Insurance Department regulation allowed insurers to include endorsements in
their policies recognizing rights of subrogation in connection with APIP benefits, the regulation did not create the
rights. They already existed at common law.

Allstate protested that the conventional date-of-the-accident accrual rule may preclude a subrogation claim entirely
if, for example, the insurer's payments to the insured do not begin until more than three years after the accident,
which is what transpired in the instant case. Such is the “inherent risk” in subrogation, the Court responded, noting
that the insurer's protection lies in its contractual rights against the insured/subrogor.

In contrast to subrogation, claims for indemnity and contribution, insofar as the statute of limitations is concerned,
are independent of the transaction or occurrence in which the original injury occurred. Both indemnity and
contribution provide a form of reimbursement for a party, usually a defendant, whose liability is shared with another.
See generally Practice Commentaries on CPLR 1401-1404. The right to indemnity or contribution, which is said
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to be quasi-contractual in nature, does not accrue until the defendant makes payment to the injured person, as, for
example, upon satisfaction of a judgment. See McDermott v. City of New York, 1980, 50 N.Y.2d 211, 216, 428
N.Y.S.2d 643, 645, 406 N.E.2d 460, 461 (indemnity); Bay Ridge Air Rights, Inc. v. State of New York, 1978, 44
N.Y.2d 49, 55, 404 N.Y.S.2d 73, 75, 375 N.E.2d 29, 31 (contribution). See also Practice Commentaries on CPLR
1007, at C1007:6. Because indemnity and contribution are a species of implied contract, the relevant limitations
period is six years (CPLR 213(2)), regardless of the nature of the liability that was originally asserted against the
party seeking indemnity or contribution.

PRACTICE COMMENTARIES

by Vincent C. Alexander
 

2002

C203:3. Defendants United in Interest.

It is axiomatic that the relation-back effect of the united-in-interest rule applies only if the original action was timely
commenced. The court in Schiavone v. Victory Memorial Hospital, 2002, 292 A.D.2d 365, 738 N.Y.S.2d 87 (2d Dep't),
makes this point, noting also that the original defendant's waiver of the statute of limitations does not bind the new
defendant whose joinder is being sought.

C203:2A. Statute of Limitations Stops Running Upon Filing in Supreme Court and County Court Actions.

CPLR 203(c) has been amended to simplify the definition of the event that interposes a claim for statute of limitations
purposes in an action or special proceeding commenced by filing. See CPLR 105(b) (“action” includes special
proceeding). The statute now provides that such interposition occurs “when the action is commenced.” Laws of
2002, ch.334. To ascertain exactly what must be filed in order to commence an action or special proceeding, the
practitioner must refer to the relevant commencement provision, e.g., CPLR 304 in the Supreme and County Courts.
The simplification of CPLR 203(c) avoids needless repetition of the definition of commencement as well as the
necessity of future amendments to § 203(c) if changes are made in commencement methodology. See Sponsor's
Memorandum in Support of A.10554, March 25, 2002.

Indeed, the impetus for the amendment of CPLR 203(c) was a change in the method of commencing special
proceedings that took effect on November 21, 2001. Previously, a special proceeding was commenced by filing a
petition with a notice of petition or order to show cause. The November 21, 2001 amendment to CPLR 304 redefined
the commencement of a special proceeding as the filing of a petition alone. See 2002 Practice Commentaries on CPLR
304, at C304:1. This was intended, in large part, to eliminate the problem of coordinating the filing of a jurisdictionally
valid notice of petition or order to show cause with the statute of limitations, which is usually a short period in a
special proceeding. See 2002 Practice Commentaries on CPLR 403, at C403:2. Since a special proceeding is now
commenced by filing the petition, such filing will toll the statute of limitations. After filing the petition, the petitioner
will now have some breathing room, subject to the time constraints of CPLR 306-b, within which to prepare and serve
a proper notice of petition or order to show cause with a copy of the petition.

A problem with the remedial legislation that took effect on November 21, 2001, however, was that no corresponding
amendment was made to CPLR 203(c)(1). See “Special Proceedings: New Commencement Amendment Is
Incomplete,” N.Y.L.J., Feb.14, 2002, p.3, col.1. CPLR 203(c)(1) still stated, in effect, that the statute of limitations
was not tolled until the notice of petition or order to show cause was filed. It will be recalled that the pre-amendment
version of CPLR 203(c)(1) defined the moment of claim interposition as the filing of “the summons and complaint or
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summons with notice.” The definitions in CPLR 105(b) specify that “the words ‘summons’ and ‘complaint’ include
the notice of petition and the petition, respectively, in a special proceeding.” (CPLR 403(d) authorizes an order to
show cause as a substitute for a notice of petition.) Thus, even though CPLR 304 provided that a special proceeding
was commenced by filing the petition alone, CPLR 203(c)(1), strictly read, continued to measure the tolling of the
statute of limitations by the filing of the petition and notice of petition or order to show cause.

The amendment to CPLR 203(c) eliminates ambiguity and ensures that the reform in the commencement procedure
for special proceedings will achieve its intended purpose. Furthermore, the curative legislation provides that the new
language of CPLR 203(c) “shall be deemed to have been in full force and effect on and after November 21, 2001.”
Laws of 2002, ch.334, § 2. Thus, any litigant who timely filed a petition on or after November 21, 2001 should be
entitled to the full benefits conferred by the new commencement methodology.

2001

C203:1. Statute of Limitations Begins to Run When Cause of Action Accrues.

Gaidon v. Guardian Life Insurance Co., 2001, 96 N.Y.2d 201, 727 N.Y.S.2d 30, 750 N.E.2d 1078, illustrates the
difficulty in many cases of determining exactly when a particular type of economic injury occurs, thereby constituting
accrual for statute of limitations purposes. The case, which involves a claim for damages for deceptive acts prohibited
by § 349(h) of the General Business Law, is discussed in the 2001 Practice Commentaries on CPLR 214, at C214:2.

C203:2A. Statute of Limitations Stops Running Upon Filing in Supreme Court and County Court Actions.

As noted in the 1995 Commentary to this section, two Appellate Division rulings rejected the notion that, in a
commencement-by-filing court, the date of mailing process to the court clerk should qualify as the date of filing for
commencement and statute-of-limitations purposes under CPLR 203(c)(1). In Grant v. Senkowski, 2001, 95 N.Y.2d
605, 721 N.Y.S.2d 597, 744 N.E.2d 132, the Court of Appeals likewise held that the date of mailing is irrelevant. The
statutory framework--“which requires an immediate temporal link between (1) the litigant's physical act of filing, (2)
the court's date stamping of filed papers and (3) the assignment of an index number--evinces the Legislature's intent
to treat litigation papers as ‘filed’ within the meaning of CPLR 304 only upon the physical receipt of those papers by
the court clerk or the clerk's designee.” 95 N.Y.2d at 609, 721 N.Y.S.2d at 599, 744 N.E.2d at 134. The Court held
that a “mailbox rule” would be at odds with one of the underlying purposes of CPLR 304, i.e., to provide a precise
time for determining commencement of an action or proceeding. The Grant case is discussed in further detail in the
new Practice Commentaries on CPLR 304, at C304:2.

If the clerk's office is closed due to a snow emergency on the last day for filing process under the applicable limitations
period, various statutory provisions may postpone the need for filing until the next business day the office is open.
Section 282-a of the Judiciary Law, for example, provides for an extension of this nature “[w]henever the last day on
which any paper is required to be filed with a clerk of a court outside the city of New York expires on a Saturday,
Sunday, a public holiday or a day when the office of such clerk is closed for the transaction of business.” See also
Judiciary Law § 282(2) (closure of court clerk's office in New York City). Virtually identical language with respect
to county offices in general is contained in County Law § 206-a(2). See also id. § 902(2) (closure of county clerk's
office in New York City). All of these statutes are broader than General Construction Law § 25-a, which grants an
extension when the last day for doing “an act” falls on a “Saturday, Sunday or public holiday.” No mention is made
in § 25-a of the closing of a clerk's office as the basis for an extension.

At least two courts have cited Judiciary Law § 282-a as authority for an extension to file process where the relevant
clerk's office was closed because of a snowstorm on the last day of the limitations period. Martin v. J.C. Penney
Co., 2000, 275 A.D.2d 910, 713 N.Y.S.2d 402 (4th Dep't); Matter of Prudential Property and Casualty Ins. Co.,
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N.Y.L.J., June 26, 2001, p.22, col.4 (Sup.Ct.Westchester Co.). Moreover, the court in Prudential Property held that
the plaintiff was neither obligated to seek a five-day extension from a judge outside of court (CPLR 203(c)(2), 304)
nor file process in an adjoining county to be followed later by a motion for change of venue. The court stated that a
party should not be required “to resort to extreme legal measures that unduly burden the court system and increase
the expense of litigation.”

1999

C203:11. Amended Pleadings.

When does the statute of limitations stop running against a new defendant who is sought to be added by means of
a supplemental summons and amended complaint? The 1949 decision of the Court of Appeals in Arnold v. Mayal
Realty Co., 299 N.Y. 57, 85 N.E.2d 616, held that the plaintiff's making of a motion to add a new defendant (where
such motion is required (see CPLR 1003)) has no effect on the statute of limitations: it will keep running until the
defendant is served with the judicially-approved supplemental summons and amended complaint. Arnold, of course,
was decided prior to the advent of the commencement-by-filing system, which is now applicable in the Supreme and
County Courts.

The Court of Appeals reexamined the issue in Perez v. Paramount Communications, Inc., 1999, 92 N.Y.2d 749,
686 N.Y.S.2d 342, 709 N.E.2d 83, and announced that a new rule is appropriate under the commencement-by-
filing system. Analogizing to federal practice, Perez holds that the filing of a motion for permission to add a new
defendant, if such filing is accompanied by a copy of the proposed supplemental summons and amended complaint,
will stop the running of the statute of limitations until entry of an order granting such permission. The judicially-
approved supplemental summons and amended complaint must then be filed within the time remaining on the statute
of limitations after it begins to run again. The Court determined that it would be inappropriate to measure the timeliness
of a claim by the speed with which a court decides a motion. The Court stressed, however, that the action against
the new defendant is not actually commenced until the supplemental summons and amended complaint are duly filed
in compliance with CPLR 1003.

The Court's recognition of a toll achieved a just result and at the same time preserved the integrity of the concept that
an action is not commenced until process is properly filed. Perez also avoids multiplicity of suits by eliminating the
need for the plaintiff to file a second lawsuit against the new defendant before the statute of limitations expires, to be
followed by a motion for consolidation of the parallel actions.

A word of caution is in order. The Court stated that the rationale of Arnold was “still operative” in commencement-
by-service courts. In other words, no toll goes into effect in such courts simply upon the making of a motion to add
a new defendant, even if the motion papers include the proposed supplemental summons and amended complaint
and the motion papers are served on the proposed new party. The motion must first be decided in plaintiff's favor
and service of the judicially-approved papers must be made on the new defendant in order to stop the running of the
statute of limitations.

Practitioners should take note that CPLR 1003 was amended in 1996 to avoid the need, in some cases, for judicial
permission to add new parties. See 1996 Supplementary Practice Commentaries on CPLR 1003.

1998

C203:11. Amended Pleadings.
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The criteria for applying the relation-back rule of CPLR 203(f) [formerly 203(e)] have not yet been definitively
established with respect to an amendment that seeks to add a plaintiff whose claim has become time-barred. The
discussion in the main volume at pages 167-168 suggests that the First Department considers only whether the
defendant had notice of the transaction upon which the new plaintiff's claim is based and was previously aware of the
identity of such plaintiff. The test in the Second Department, as set forth in the Key decision, is more demanding.

Subsequent cases suggest an emerging rule that three criteria must be established in the First Department as well as the
other Departments that have addressed the issue: (1) the original pleading must have given notice of the transaction
underlying the new plaintiff's claim; (2) the original plaintiff and the new plaintiff are “closely related” or “united in
interest”; and (3) the new plaintiff's claim is “virtually identical” to that of the original plaintiff or “similar enough”
that the defendant was sufficiently on notice of his potential liability for the subsequent claim. See Mark G. v. Sabol,
1998, 247 A.D.2d 15, 677 N.Y.S.2d 292 (1st Dep't); 15 East 11th Apartment Corp. v. Elghanayan, 1996, 232 A.D.2d
289, 648 N.Y.S.2d 442 (1st Dep't), appeal denied 89 N.Y.2d 811, 657 N.Y.S.2d 403, 679 N.E.2d 642; State of New
York v. General Electric Co., 1993, 199 A.D.2d 595, 604 N.Y.S.2d 355 (3d Dep't). Whatever the full scope of the test
may be, the foregoing courts apply it interchangeably to motions by the original plaintiff to add another plaintiff and
motions by outsiders to intervene as additional plaintiffs (CPLR 1012, 1013).

Account must now be taken of the Court of Appeals decision in Greater New York Health Care Facilities Ass'n
v. DeBuono, 1998, 91 N.Y.2d 716, 674 N.Y.S.2d 634, 697 N.E.2d 589, which considers the relation-back doctrine
in the context of an attempt to intervene in an Article 78 proceeding (CPLR 7802(d)). See 1998 Supplementary
Practice Commentaries on CPLR 7802, at C7802:4. The standard articulated by the court is consistent with the caselaw
discussed above (none of which is relied upon by the court), but it provides a better synthesis:

[A] party may be permitted to intervene and to relate its claim back if the proposed intervenor's claim and that of the original
petitioner are based on the same transaction or occurrence. Also, the proposed intervenor and the original petitioner must
be so closely related that the original petitioner's claim would have given the respondent notice of the proposed intervenor's
specific claim so that the imposition of the additional claim would not prejudice the respondent.

91 N.Y.2d at 721, 674 N.Y.S.2d at 637, 697 N.E.2d at 592.

Although the DeBuono case involved intervention pursuant to CPLR 7802(d), the court stated that it “discern[ed] no
distinction, for relation back purposes, between a proceeding commenced under Article 78 and an action.” 91 N.Y.2d
at 721, 674 N.Y.S.2d at 637, 697 N.E.2d at 592. Taking the point one step further, it is arguable that no functional
distinction exists, for relation back purposes, between adding a plaintiff by intervention and by way of amendment.
It seems to this writer that the Court of Appeals' standard balances the relevant competing interests and would work
nicely in nearly all situations in which the addition of a new plaintiff is at issue.

1997

C203:2A Statute of Limitations Stops Running Upon Filing in Supreme Court and County Court Actions.

The Legislature has modified the service-of-process component of the commencement-by-filing system, effective
January 1, 1998. See 1997 Practice Commentaries on CPLR 306-b.

1996

C203:3 Defendants United in Interest.
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In Buran v. Coupal, 1995, 87 N.Y.2d 173, 638 N.Y.S.2d 405, 661 N.E.2d 978, the Court of Appeals endorsed the
Third Department's liberal approach to the Brock v. Bua rule, which was discussed in last year's Commentary to this
section. The Brock v. Bua rule, as originally articulated, allows the joinder of a new defendant after expiration of the
statute of limitations if the original defendant was timely sued and a three-part test is satisfied: (1) both claims arise
out of the same event; (2) the original defendant and the newly-added defendant are sufficiently united in interest that
no prejudice will accrue; and (3) the plaintiff made an “excusable mistake” in identifying the proper parties. See the
1993 Practice Commentary to this section. The issue in Buran was whether a plaintiff, in order to satisfy the third
prong of the test, must show an excuse for the untimely joinder of the new defendant. The Court jettisoned the excuse
component and held that a mistake concerning the identities of the appropriate parties, standing alone, is enough.

The Court reasoned that requiring an excuse improperly shifts the focus of the rule's relation-back concept away from
the overriding issue of whether the new defendant can fairly be charged with timely notice of the claim. The Court
noted, however, that plaintiff's good faith still plays a role in the analysis. For example, if the plaintiff intentionally
omits a defendant “known to be potentially liable, there has been no mistake and the plaintiff should not be given a
second opportunity to assert that claim after the limitations period has expired.” 87 N.Y.2d at 181, 638 N.Y.S.2d at
410, 661 N.E.2d at 983. Similarly, delayed joinder may be denied if it would cause “delay or disruption in the normal
course of the lawsuit,” thereby triggering the prejudice considerations of the second prong of the test. Id.

Commentary C203:11, immediately below, discusses the potential applicability of the Brock v. Bua rule in the context
of third-party practice.

C203:11 Amended Pleadings.

The 1992 Practice Commentary to this section reviews the relation-back doctrine of Duffy v. Horton Memorial
Hospital, which governs the tolling point for a plaintiff's claim against a third-party defendant. Under Duffy, the
plaintiff's amendment of the complaint to assert a direct claim against the third-party defendant will be deemed timely,
despite expiration of the statute of limitations, if plaintiff's claim would have been timely on the date the third-party
defendant was impleaded. (This assumes that the plaintiff's claim and the impleader claim are based on the same
transaction or occurrence.)

The Duffy rule would be of no avail, of course, if the statute of limitations on plaintiff's claim had already expired at
the time of the impleader. But what if the third-party defendant and the original defendant were united in interest and
the revised three-part test of Brock v. Bua was satisfied? (See this year's Practice Commentary C203:3, immediately
above.) Shouldn't the plaintiff be able to invoke the separate united-in-interest rule as a means of overcoming the
statute of limitations defense that would otherwise apply? An affirmative answer was given by the court in Hemmings
v. St. Marks Housing Association, L.P., 1996, 642 N.Y.S.2d 1018 (Sup.Ct.Kings Co.).

The court reasoned that Duffy and Brock v. Bua do not create mutually exclusive tests; timely notice to the affected
party is the touchstone of both tests. Thus, if a third-party defendant has notice of plaintiff's claim as a result of
impleader within the original statute of limitations, or, alternatively, is “presumed to have notice” because of a unity
of interest with the original defendant, the plaintiff's claim, asserted by way of amendment of the complaint, will be
deemed timely.

1995

C203:1 Statute of Limitations Begins to Run When Cause of Action Accrues.

Two recent decisions of the Court of Appeals apply basic accrual principles to new situations. City School District
of the City of Newburgh v. Hugh Stubbins & Associates, Inc., 1995, 85 N.Y.2d 535, 626 N.Y.S.2d 741, 650 N.E.2d

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995251016&pubNum=0000578&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995251016&pubNum=0000578&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&fi=co_pp_sp_578_983&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_578_983
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995251016&pubNum=0000578&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&fi=co_pp_sp_578_983&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_578_983
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996123672&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996123672&pubNum=0000602&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995100481&pubNum=0000578&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995100481&pubNum=0000578&originatingDoc=N05E8B8C0076111E8970F93EF4F59AF93&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)


§ 203. Method of computing periods of limitation generally, NY CPLR § 203

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 34

399, deals with an owner's action against builders for personal property damages due to defective construction, and
Ackerman v. Price Waterhouse, 1994, 84 N.Y.2d 535, 620 N.Y.S.2d 318, 644 N.E.2d 1009, concerns malpractice
claims against accountants.

A long line of cases holds that an owner's action against an architect or contractor for faulty construction accrues upon
completion of the building, even if the defects are not discovered until some time later. See Cabrini Medical Center v.
Desina, 1985, 64 N.Y.2d 1059, 489 N.Y.S.2d 872, 479 N.E.2d 217; State v. Lundin, 1983, 60 N.Y.2d 987, 471 N.Y.S.2d
261, 459 N.E.2d 486; Sosnow v. Paul, 1975, 36 N.Y.2d 780, 369 N.Y.S.2d 693, 330 N.E.2d 643. Furthermore, Sears,
Roebuck & Co. v. Enco Associates, 1977, 43 N.Y.2d 389, 394, 398, 401 N.Y.S.2d 767, 770, 772, 372 N.E.2d 555,
557, 559, observed that the date-of-completion accrual rule applies to an owner's claims for pecuniary loss, regardless
of whether they are “verbally classified” as breach of contract, negligence or professional malpractice. On the other
hand, when a party outside the owner-builder relationship suffers personal injuries as a result of faulty construction,
the builder's wrong is viewed as “simple negligence,” triggering the rule that a cause of action for negligence does
not accrue until the plaintiff has been injured in fact, as, for example, by a fall on the property. Cubito v. Kreisberg,
1980, 69 A.D.2d 738, 419 N.Y.S.2d 578 (2d Dep't), affirmed 51 N.Y.2d 900, 434 N.Y.S.2d 991, 415 N.E.2d 979.

The property owner in the Hugh Stubbins case sought to bring its claim within the framework of Cubito, but to
no avail. The owner there sought $1.5 million for damages to personal property (library books, shelving, supplies
and furnishings) based on the defendants' negligent design and construction of the building. The building had been
completed in 1975 and the damage occurred in 1990 when a defectively assembled pipe fitting burst. The action was
time-barred, the Court of Appeals held, based on the rule that an owner's cause of action for defective design and
construction generally accrues upon completion of construction.

Plaintiff tried to avoid the date-of-completion rule by arguing that it was not in privity with the defendants and
therefore fell within the third-party accrual rule of Cubito. Although the Urban Development Corporation was the
actual party that entered into the contracts with the defendants, plaintiff actively participated in the project and all
parties were aware that it was the intended beneficiary of the contract. Thus, the “functional equivalent” of privity
existed, thereby precluding the application of Cubito. Furthermore, the fact that the plaintiff sought damages for
injuries to personal property rather than real property made no difference insofar as the accrual date was concerned.

In Ackerman v. Price Waterhouse, the Court also adhered to New York precedent in holding that a negligence and
malpractice action against an accountant accrues when the accountant's work product, such as an income tax return, is
received by the client, not when the client discovers the accountant's errors, as, for example, upon the assessment of a
deficiency by the IRS. Receipt of the accountant's work product marks the accrual date, the Court reasoned, because
it is then that “a client reasonably relies on the accountant's skill and advice and, as a consequence of such reliance,
can become liable for tax deficiencies.” 84 N.Y.2d at 541, 620 N.Y.S.2d at 321, 644 N.E.2d at 1012. The Court thus
carried forward the basic New York rule of tort law that accrual occurs upon the initial harm, regardless of the victim's
ignorance of the wrong or injury. See the 1993 Practice Commentaries on CPLR 214, at C214:5.

The Court rejected the more fluid accrual rule adopted by the Texas Supreme Court in Atkins v. Crossland, 1967,
417 S.W.2d 150, and applied by the IAS court in the instant case. See 156 Misc.2d 865, 591 N.Y.S.2d 936
(Sup.Ct.N.Y.Co.). Under Atkins, the statute of limitations does not begin to run until the IRS assesses a deficiency.
In the view of the Court of Appeals, such an accrual event creates too many uncertainties. For example, is accrual
triggered by the IRS' initial deficiency report? by a “30-day,” “60-day” or “90-day” letter from the IRS? by the
assessment date? by the settlement date? See 156 Misc.2d at 873-76, 591 N.Y.S.2d at 942-43. The Court of Appeals
opted, instead, for the certainty of “a precise accrual date that can be uniformly applied, not one subject to debate or
negotiation.” 84 N.Y.2d at 542, 620 N.Y.S.2d at 321, 644 N.E.2d at 1012.
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Throughout the Ackerman opinion, the Court repeatedly stated that plaintiffs' claims, which were framed solely
in terms of negligence and professional malpractice, were time-barred to the extent the accountant's work product
was received more than three years prior to commencement of the action. In other words, the only relevant period
of limitations was assumed to be the three-year period of CPLR 214(6). The Court made no mention whatsoever
of the potential applicability of the six-year contract period of limitations, which has been applied to professional
malpractice claims for financial injuries caused by attorneys and architects. See Santulli v. Englert, Reilly & McHugh,
P.C., discussed in the 1992 Practice Commentaries on CPLR 214, at C214:6, and Sears, Roebuck & Co. v. Enco
Associates, Inc.

This silence on the part of the Court, it is submitted, should be deemed neither an oversight nor a disavowal of the
applicability of the six-year period. The only issue before the Court in Ackerman was the accrual date of plaintiffs'
claims for negligence and malpractice, not the relevant period of limitations. It surely can be argued that the same
rationale for the applicability of the six-year period for attorney malpractice has equal force in the case of an
accountant's malpractice. A client's claim against her accountant for negligent accounting services has its genesis
in a contractual relationship and the nature of the injury clearly is financial. Although the client's ability to recover
tort damages may be barred upon the expiration of three years from the receipt of the accountant's work product,
it would seem that contract-based damages should be recoverable for up to six years thereafter. See 1992 Practice
Commentaries on CPLR 214, at C214:6. (Both the tort and contract periods might also be lengthened in a malpractice
action against an accountant by the “continuous representation” toll, if applicable in the particular circumstances. See,
e.g., Zwecker v. Kulberg, 1994, 209 A.D.2d 514, 618 N.Y.S.2d 840 (2d Dep't)).

The IAS court itself in Ackerman observed that under a contract analysis, malpractice claims against professionals
can be extended “if the complaint seeks relief appropriate to a contract claim.” 156 Misc.2d at 877, 591 N.Y.S.2d at
944. This issue, said the IAS court, could be raised anew by the parties “at a later date if so advised by counsel.” Id.
(It bears noting that Ackerman was merely an interlocutory appeal from the denial of defendants' motion to dismiss.)

C203:2A Statute of Limitations Stops Running Upon Filing in Supreme Court and County Court Actions.

In a commencement-by-filing court, CPLR 203(c)(1) provides that the statute of limitations is tolled by filing the
summons and complaint (or analogous process) with the court clerk. Two Appellate Divisions have held that an action
(or special proceeding) brought in Supreme Court is subject to dismissal on statute of limitations grounds if process
that is timely mailed to the clerk is not received by the clerk until after expiration of the statute of limitations. Enos v.
City of Rochester, 1994, 206 A.D.2d 159, 619 N.Y.S.2d 459 (4th Dep't); Pelt v. City of New York Police Department,
1995, 215 A.D.2d 208, 626 N.Y.S.2d 169 (1st Dep't). In other words, “mailing” does not constitute “filing.” Thus,
in the absence of a court order pursuant to subdivision (c)(2), the clerk must have process and filing fee in hand on
or before the last day of the statute of limitations.

Enos explains that “filing” is defined in CPLR 304 as “delivery” to the clerk and that the same definition applies under
§ 203(c)(1). “[T]he Legislature intended the term ‘filing’ to require actual receipt of the papers by the clerk of the
court.” 206 A.D.2d at 162, 619 N.Y.S.2d at 461. The court reasoned that actual receipt must have been the Legislature's
intended definition of filing because otherwise there would have been no need to include “safety valve provisions”
in CPLR 304 and subdivision (c)(2) of § 203. Those provisions authorize a court to grant an order permitting filing
to occur up to five days from the order and deeming the signing of the order to be “commencement” of the action,
thereby temporarily satisfying the statute of limitations. “That safety valve provision would not be necessary if the
Statute of Limitations could be extended merely by placing the pleadings and filing fee in the mail.” 206 A.D.2d at
162, 619 N.Y.S.2d at 461.

The Enos court rejected plaintiff's argument that “filing” and “delivery” should be deemed to include “mailing,” as
was done in prior cases interpreting CPLR 203(b)(5)'s 60-day toll of the statute of limitations based on delivery of
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process to a sheriff (outside New York City) or filing with the county clerk (within New York City). See 1992 Practice
Commentaries on CPLR 304, at C304:1. Those cases, of course, were decided in the context of the commencement-
by-service system, which was applicable in all courts prior to 1992. Enos ruled that the Legislature simply did not
intend for this interpretation to carry over to cases governed by the commencement-by-filing system.

The First Department apparently concurs in the Fourth Department's analysis. Pelt is a one-sentence opinion which
simply cites Enos in holding that an Article 78 proceeding was not timely commenced where process was mailed to
the clerk prior to expiration of the statute of limitations but received thereafter.

Presumably, the “mailing” rule for § 203(b)(5)'s 60-day toll of the statute of limitations is still applicable in courts in
which actions are commenced by service of process. In such courts, a mailing of process to the appropriate official
on or before the last day of the statute of limitations has, in the past, tolled the statute of limitations for 60 days even
though the official received the papers after expiration of the statute.

C203:3 Defendants United in Interest.

In the usual case of an action against two defendants who are united in interest, timely commencement of the action
against D1 will toll the statute of limitations as to D2. The assumption is that the action against D1 is still being
diligently prosecuted by the plaintiff at the time of D2's joinder. In Nevling v. Chrysler Corp., 1994, 206 A.D.2d 221,
619 N.Y.S.2d 776, however, the Appellate Division, Second Department, held that plaintiff's abandonment of the
action against D1 deprived plaintiff of the united-in-interest toll with respect to D2. Although Nevling was decided
under the commencement-by-service rules, the principle would seem equally applicable under the commencement-
by-filing system.

In Nevling, D1 had defaulted in appearing, entitling plaintiff to entry of a default judgment against D1. Plaintiff,
however, took no steps to enter judgment within one year of the default, as required by CPLR 3215(c), and the action
was therefore subject to dismissal as “abandoned” in the absence of a good excuse by the plaintiff. Approximately
three years after D1's default, but before any formal dismissal of the action, service was made upon D2. The statute
of limitations had expired at that point, and the court held that the united-in-interest toll was not available to save
the action against D2. The court reasoned that application of the toll in such circumstances would be inconsistent
with its purpose.

The toll is justified by the assumption that D2's interests will be protected by D1, against whom the action was timely
commenced. “That rationale has no application where, as here, due to the plaintiff's total lack of diligence, the timely-
served defendant had absolutely no incentive to investigate all of the defenses available to it, and therefore is not
protecting the interests of the later-served defendant.” 206 A.D.2d at 225, 619 N.Y.S.2d at 778-79. The fact that
plaintiff's action against D1 had not yet been formally dismissed at the time of service on D2 was “of no consequence”
in light of plaintiff's actual abandonment and the fact that formal dismissal was a mere ministerial act. (D1's motion
to dismiss was in fact pending at the time of service on D2.)

It bears emphasizing that the court's reasoning does not provide an invitation for case-by-case analysis of whether the
defendant who is first served is an active defender of the action on D2's behalf as a prerequisite to application of the
toll. Rather, the court focused on plaintiff's lack of diligent prosecution against D1, thereby resulting in something
akin to a forfeiture of the benefits of the toll.

In a different context, the Appellate Division, Third Department, applied the united-in-interest toll with a more
forgiving attitude toward neglectful plaintiffs. Buran v. Coupal, 1995, 213 A.D.2d 863, 623 N.Y.S.2d 666. As noted
in the 1993 Practice Commentary to this section, the Court of Appeals in Mondello v. New York Blood Center--
Greater New York Blood Program endorsed the three-part test of Brock v. Bua for applying the united-in-interest toll
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to defendants who were not named in the original action and are sought to be joined later. The third prong of that
test requires a showing that “the new party knew or should have known that, but for an excusable mistake by the
plaintiff in originally failing to identify all the proper parties,” D2 would have been named as a co-defendant at the
outset. In Buran v. Coupal, however, the Third Department adhered to its pre-Mondello holding in the Virelli case,
which effectively eliminates the requirement that plaintiff show an excuse for not joining D2 prior to expiration of
the statute of limitations.

In Buran v. Coupal, the plaintiffs sued defendant John Coupal in 1979 for trespassing on property which adjoined that
of Coupal. Among Coupal's defenses were ownership by adverse possession and the failure to join a necessary party--
Janet Coupal, his wife--who also owned the property in a tenancy by the entirety. Ten years later a second action for
trespass against Janet was commenced, and the Third Department held that the united-in-interest toll saved the action
against Janet. (The time limit for suit was that of the ten-year prescriptive period for adverse possession, which had
expired in 1983.) It was enough, said the court, that Janet was actually aware of the first action and that she could
show no prejudice by the untimely commencement of the action against her. Plaintiff had no burden of satisfying
the third prong of the Mondello/Brock v. Bua test, i.e., showing an “excusable mistake” for not joining Janet prior to
expiration of the statute of limitations. The Third Department acknowledges Mondello with a “but see” citation and
stresses that the facts of Mondello did not require the Court of Appeals to analyze the “excusable mistake” prong of
the Brock v. Bua test. The Third Department ignores its own decision in the Lamb case, discussed in the 1990 Practice
Commentary to this section, where the court denied the united-in-interest toll to a plaintiff “who had more than a
reasonable opportunity to bring suit against a known defendant within the period of limitations.”

The rationale of the “excusable mistake” requirement of the Brock v. Bua test is as follows:

Where the identity of potential defendants who are united in interest is known to the plaintiff he must treat them equally by
bringing timely suit against them all, thereby enabling them to cooperate in the investigation of his claim and the preparation
of their joint defense. A contrary rule would permit a plaintiff to deny the defendant the benefits of concerted action early
in the case by bringing suit only against the defendant who, for financial or other reasons, would be least likely to conduct
an in-depth investigation of the claim and then to join the other defendant or defendants at a later date when the passage of
time had reduced the availability of evidence.

Brock v. Bua, 1981, 83 A.D.2d 61, 69, 443 N.Y.S.2d 407, 412. On the facts of Buran v. Coupal, the rationale of the “excusable
mistake” requirement does not seem applicable inasmuch as the Coupals apparently had a cooperative marital relationship and
Janet was “integrally involved” with their property from the outset of the litigation against her husband. There may be other
cases, however, where the protective features of the “excusable mistake” requirement are appropriate.

1994

C203:1 Statute of Limitations Begins to Run When Cause of Action Accrues.

The original commentaries on CPLR 203 discussed the daily-accrual rule for property-damage claims based on
continuing trespass. When such continuing trespass (or nuisance) consists of exposure to a substance with latent
effects, such as hazardous waste contamination, CPLR 214-c has been held to modify the rule in cases seeking money
damages. Jensen v. General Elec. Co., 1993, 82 N.Y.2d 77, 603 N.Y.S.2d 420, 623 N.E.2d 547. According to Jensen, §
214-c establishes the date of discovery of the injury (or date when the injury should have been discovered, whichever
is earlier) as the starting point for the running of the statute of limitations; claims for money damages brought more
than three years thereafter will be time-barred. The daily-accrual rule, however, continues to apply to the extent the
plaintiff seeks injunctive relief to stop the trespass or nuisance. The Jensen case is discussed in the 1994 Practice
Commentaries on CPLR 214-c, at C214-c:2.
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C203:3 Defendants United in Interest.

The 1992 Practice Commentary to this section discusses the interplay between the statute-of-limitations toll applicable
to defendants who are united in interest and the commencement-by-filing system in the Supreme and County Courts
(CPLR 304 & 306-b). One of the matters raised in that Commentary addresses the situation in which two co-defendants
who are united in interest (D1 and D2) are both named in the original summons and complaint (or summons with
notice), but proof of service, as required by CPLR 306-b(a), is timely filed only as to D1. Plaintiff's failure to timely
file proof of service with respect to D2 would result in D2's automatic dismissal without prejudice. See CPLR 306-
b(a). Under subdivision (b) of CPLR 306-b, however, a new action could be commenced against D2, despite expiration
of the statute of limitations, within 120 days of such dismissal. The new action against D2 could then be consolidated
with the original action.

The 1992 Commentary suggests that in those circumstances, the 120-day recommencement period of CPLR 306-
b(b) might be the outside time limit for a new action against D2, even if she were united in interest with D1. Upon
further reflection, however, it seems that the united-in-interest toll should preserve the timeliness of a second action
against D2 regardless of when it is commenced. In other words, the united-in-interest toll of CPLR 203(c) may
operate independently of the 120-day time limit for a new action under § 306-b(b). Thus, assuming the original action
naming D1 and D2 was timely commenced and jurisdiction was timely acquired over D1, a new action based on the
same cause of action could be commenced against D2 at any time thereafter insofar as the statute of limitations is
concerned. Such interpretation would be consistent with the united-in-interest rule as it applied to co-defendants under
the commencement-by-service system: “[T]imely service upon any one of two or more defendants who are ‘united
in interest’ as to a claim, permanently deprives all codefendants of the defense of the statute of limitations.” Zeitler v.
City of Rochester, 1969, 32 A.D.2d 728, 728, 302 N.Y.S.2d 207, 208 (4th Dep't). See also Morrison v. Foster, 1981,
80 A.D.2d 887, 437 N.Y.S.2d 371 (2d Dep't).

A potential alternative to commencement of a new action against D2 (followed by consolidation with the original
action) might be the seeking of an order permitting the joinder of D2 in the original action by means of a supplemental
summons. It would seem that D2, having been dismissed from the original action by operation of CPLR 306-b(a),
could be treated as a “new party” whose joinder is authorized by court order pursuant to CPLR 305(a) and 1003. Under
either scenario, the united-in-interest toll should overcome any statute-of-limitations defense that D2 interposes. Of
course, the foregoing discussion assumes that D1 and D2 are in fact united in interest. To avoid the need to litigate
that issue, the plaintiff would be well advised to comply with the 120-day time limit of CPLR 306-b(b).

C203:11 Amended Pleadings.

Under the commencement-by-filing system, what event constitutes interposition of the claim against a new defendant
who is joined by a supplemental summons and amended complaint? See the Practice Commentaries on CPLR 305.

1993

C203:1 Statute of Limitations Begins to Run When Cause of Action Accrues.

Three recent decisions of the Court of Appeals elucidate subtleties in analysis of the accrual dates of claims relating
to breached contracts. Two of the cases provide a contrast between a claim for breach of contract and a claim for
tortious inducement of such a breach. The third enunciates the accrual rules for claims on guaranties of payment of
installment contracts.
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Ely-Cruikshank Co. v. Bank of Montreal, 1993, 81 N.Y.2d 399, 599 N.Y.S.2d 501, 615 N.E.2d 985, reaffirms the rule
that a cause of action for breach of contract accrues, and the statute of limitations begins to run, upon the breach. It is
irrelevant that plaintiff is unaware of the breach and that damages are not yet discernible. The Court thus repudiates
the reasoning of the Appellate Division in Ryan Ready Mixed Concrete Corp. v. Coons.

Ely-Cruikshank was an action by a broker against a client who had secretly negotiated a sale of property during the
term of plaintiff's exclusive negotiation-and-sale contract. The sale of the property, however, did not occur until after
the brokerage agreement had terminated. Plaintiff sued for a commission within six years of the sale but more than
six years from the secret negotiations. See CPLR 213(2) (six-year statute of limitations for breach of contract).

The Appellate Division agreed with plaintiff that the date of sale was the accrual point because it was only then that
damages materialized and that “enforcement [became] possible.” A divided Court of Appeals, however, held that the
breach, if any, occurred when the defendant-client engaged in secret negotiations, thereby starting the running of the
statute of limitations. Even if no measurable economic harm occurred at that time, nominal damages were available.

The dissent argued that the essence of plaintiff's cause of action was for breach of a contract to pay a commission
pursuant to an “exclusive right to sell” clause and that such a claim could not possibly accrue until the commission
was owed, i.e., upon a sale. In rejoinder, the majority stressed that under the terms of the particular contract, plaintiff
had no right to a commission for any sale occurring after termination of the agreement. The dissent, said the majority,
appeared to be calling for a discovery rule in contravention of the “objective, reliable, predictable and relatively
definitive rules” that have long governed the statute of limitations in the commercial sphere.

What if a plaintiff's cause of action is not directed at the party who breached the contract but at a third party who
induced the breach? A cause of action in tort against one who induces breach of contract gets a three-year statute of
limitations based on injury to plaintiff's contractual--i.e., property--interests (CPLR 214(4)). Does the claim in tort
accrue when the breach occurs--even if the damages are only nominal--or when actual damages materialize? Contrary
to the rule that applies in some jurisdictions, Kronos, Inc. v. AVX Corp., 1993, 81 N.Y.2d 90, 595 N.Y.S.2d 931,
612 N.E.2d 289, holds that in New York, a cause of action for tortious inducement of breach of contract does not
accrue until actual damages are sustained; whatever nominal damages may be associated with the underlying breach
of contract will not serve as a substitute for actual damages.

The plaintiff in Kronos was a patent owner who was entitled to receive royalties in a nonexclusive licensing agreement
that involved multiple parties. An outsider secretly induced one of the parties to breach the agreement. For three
years thereafter, however, plaintiff continued to receive royalties at an even higher rate, unaware of what had
transpired. When the royalties came to a halt, the tort became apparent. Plaintiff's claim against the outsider for tortious
interference was brought within three years of the cessation of royalties but more than three years from the date that
the outsider induced the breach.

The Court ruled that the proper accrual date of the tort claim was the cessation of royalties because that is when, under
the allegations of the complaint, actual damages first materialized. The Court refused to “import” from contract law
the notion that nominal damages were recoverable as of the date of the breach of contract. The concept of nominal
damages is appropriate with respect to a claim for breach of contract, the Court reasoned, because the law seeks to
provide a means of enforcing rights flowing from privately made promises even in the absence of palpable economic
damage. The function of tort law, on the other hand, is to compensate for losses: “In tort . . . there is no enforceable
right until there is loss. It is the incurring of damage that engenders a legally cognizable right.” 81 N.Y.2d at 96, 595
N.Y.S.2d at 935, 612 N.E.2d at 293. Thus, while plaintiff's claim against the breaching party accrued on the date of
the breach, the claim against the outsider for tortiously inducing that breach did not accrue until actual economic
injury was sustained.
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Phoenix Acquisition Corp. v. Campcore, Inc., 1993, 81 N.Y.2d 138, 596 N.Y.S.2d 752, 612 N.E.2d 1219, involved a
guaranty of installment obligations. There, plaintiff had made a loan to be repaid in installments, and the terms entitled
plaintiff to accelerate the entire debt upon the debtor's failure to pay any installment. A third party guaranteed the
loan by an agreement to make “full and prompt payment to Bank when due, whether by acceleration or otherwise.”
When the debtor defaulted on an installment in 1983, the plaintiff opted not to accelerate the debt and continued to
collect partial payments on other installments through 1987. Litigation over the loan was commenced in 1990, and
the guarantor sought a declaration that any claim against it was now completely time-barred. The guarantor argued
that the debtor's initial default triggered plaintiff's right of acceleration, thus making the guarantor liable for the entire
debt as of 1983.

Not so, said the Court. This was not a demand note, as to which the statute of limitations begins to run from the date
of execution. Under the substantive law and the terms of the particular agreement, the guarantor's obligation to pay
was co-extensive with that of the primary debtor. Since plaintiff chose not to accelerate the debt, neither the debtor
nor the guarantor became liable for the whole debt at the time of the first default. Thus, “separate causes of action
accrued as installments of the loan indebtedness became due and payable.” 81 N.Y.2d at 141, 596 N.Y.S.2d at 753,
612 N.E.2d at 1219. To hold otherwise, said the Court, would likely induce creditors to accelerate all loans of this
nature to avoid the time-bar that would apply to their claims against guarantors. The Court deemed it appropriate to
preserve a hospitable environment in which creditors and debtors could resolve their contractual difficulties without
the need to rush into litigation.

C203:3 Defendants United in Interest.

The Court of Appeals has given its imprimatur to the three-pronged united-in-interest rule applied by the Appellate
Division to newly-added defendants in Brock v. Bua. Thus, if the statute of limitations has run at the time a new
defendant is joined, the claim will be deemed timely if: “(1) both claims arose out of the same conduct, transaction
or occurrence; (2) the new party is united in interest with the original defendant, and by reason of that relationship
can be charged with such notice of the action that the new party will not be prejudiced in maintaining its defense on
the merits by the delayed, otherwise stale, commencement; and (3) the new party knew or should have known that,
but for an excusable mistake by the plaintiff in originally failing to identify all the proper parties, the action would
have been brought against the additional party united in interest as well.” Mondello v. New York Blood Center-Greater
New York Blood Program, 1992, 80 N.Y.2d 219, 226, 590 N.Y.S.2d 19, 23, 604 N.E.2d 81, 85. All three elements
of the test must be satisfied.

As applied in Mondello, the plaintiff failed to satisfy the second prong. Mondello was, in part, a wrongful death action
in which the decedent died of AIDS due to a contaminated blood transfusion administered by defendant hospital.
The original action was timely commenced. After the statute of limitations had run, plaintiff sought to join the blood
center that had supplied the blood to the hospital. The hospital and blood center were not united in interest, the Court
held, because the blood center was an independent contractor whose fault, if any, could not subject the hospital to
vicarious liability.

Other recent cases in which plaintiffs have failed to satisfy one or more elements of the test include Wimbish v. Green,
1993, 191 A.D.2d 491, 595 N.Y.S.2d 65 (plaintiff's failure to identify all proper parties at the outset was due to its
own inexcusable neglect); Smith v. Cutson, 1992, 188 A.D.2d 1034, 591 N.Y.S.2d 674, leave to appeal denied, 1993,
81 N.Y.2d 707, 597 N.Y.S.2d 937, 613 N.E.2d 969 (plaintiff became aware of identity of additional defendant prior to
expiration of statute of limitations); Zaiman v. Metropolitan Transit Authority, 1992, 186 A.D.2d 555, 588 N.Y.S.2d
402 (MTA and MABSTOA are distinct entities that are not united in interest).
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1992

C203:1 Statute of Limitations Begins to Run When Cause of Action Accrues.

New York courts have repeatedly held that, in the absence of legislation to the contrary, the statute of limitations
begins to run when a wrong occurs despite the victim's lack of awareness of the injury. The latest testing ground for
this principle is tort litigation by the adult survivors of childhood sexual abuse. Medical and psychological evidence
indicates that victims of such wrongs frequently are unable to appreciate the psychological damage they have suffered
until well into their adulthood. The statute of limitations nevertheless starts to run upon the happening of the abuse,
not upon the victim's subsequent “discovery” of the injury.

Under existing law, the only effective modification of the rule is contained in CPLR 208, which tolls the statute of
limitations during infancy. This toll runs out, however, when the victim reaches the age of 18, and the statute usually
gives the plaintiff three years thereafter, at best, within which to sue. (If the sexual abuse claim is based on assault,
the period would be one year (CPLR 215(3)), and if based on negligence (as, for example, in an action against an
institution for employing the offender), the period generally would be three years (CPLR 214(5)).

The insanity toll of CPLR 208 in unlikely to be of assistance for two reasons. First, to be “insane” within the meaning
of the toll, the person must be suffering from an overall inability to function in society. See generally Practice
Commentaries on CPLR 208, at C208:3. A “post-traumatic neurosis” that represses a particular event or renders the
person unable to cope with it is insufficient to trigger the toll. Child abuse victims have been held to fall within the
latter category. Smith v. Smith, C.A.N.Y. 1987, 830 F.2d 11; Hoffman v. Hoffman, 1990, 162 A.D.2d 249, 556 N.Y.S.2d
608. The second reason why the insanity toll will seldom be of utility to adults who suffered childhood sexual abuse
is that CPLR 208 imposes a ten-year cap on the commencement of an action that has been tolled by insanity.

Finally, conventional estoppel concepts will usually not overcome the statute of limitations defense because a showing
must be made that the defendant either concealed the wrongdoing from the plaintiff or engaged in deceitful conduct
that induced the plaintiff to forego litigation. See generally Practice Commentaries on CPLR 201, at C201:6. In most
sex abuse cases, the victim is aware of the event and the abuser has simply remained silent about it. But see Anonymous
v. Anonymous, 1992, 584 N.Y.S.2d 713 (hearing was necessary to resolve factual issues surrounding extent of trauma
of sexually abused plaintiff (for purpose of insanity toll) and nature of defendant's alleged deceit (for purpose of
estoppel analysis)).

Recognizing the hurdles imposed by existing law, plaintiffs have attempted to make a case for a delayed discovery
rule based either on the gravity of the defendant's acts or the uniqueness of the psychological effects they cause. Two
Supreme Court Justices, one in Nassau County and the other in New York County, while expressing sympathy for the
victims, have declined the invitation to change the law. Burpee v. Burpee, 1991, 578 N.Y.S.2d 359; Bassile v. Covenant
House, 1991, 152 Misc.2d 88, 575 N.Y.S.2d 233. Accord, Schmidt v. Bishop, S.D.N.Y. 1991, 779 F.Supp. 321.

It can be safely predicted that the Court of Appeals, if presented with the issue, will adhere to existing rules and defer
to the Legislature for remedial action, if any. This was the pattern, of course, with respect to latent damages caused
by toxic substances. See Practice Commentaries on CPLR 214-c. In the case of adults who were victimized by sexual
abuse during childhood, the Legislature must balance the victim's right to compensation against such considerations
as the difficulty of proof, the frailty of childhood memory, the stigma associated with the allegations and the potential
need for some maximum time limit within which to sue. See Bassile v. Covenant House, supra, 152 Misc.2d at 93-94,
575 N.Y.S.2d at 237-38. In this regard, the Legislature has begun consideration of a potential discovery rule. See
Survey of New York Practice, 66 St. John's L. Rev. 235, 241-42 (1992).
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C203:2 In General.

CPLR 203(b), which governs the terminal point of the statute of limitations in actions commenced by service of
process, now applies only to actions in the New York City Civil Court, the City Courts, District Courts and Justice
Courts. In the Supreme Court and County Court, interposition of the claim for statute of limitations purposes is
governed by the newly adopted CPLR 203(c), which applies to actions commenced by filing with the court clerk.
See Practice Commentary C203:2A, infra. Pre-existing subdivisions (c) through (f) of § 203 have been re-lettered (d)
through (g). The language of these subdivisions remains unchanged and continues to apply to actions commenced
in all courts.

Practice Commentaries C203:2 and C203:3 through C203:8 remain applicable to lower-court actions that are
commenced by service of process. New Practice Commentary C203:2A will track developments concerning the
statute of limitations in actions commenced by filing. Practice Commentaries C203:9 through C203:12 will deal with
the matters now covered by § 203(d) through (g).

C203:2A Statute of Limitations Stops Running Upon Filing in Supreme Court and County Court Actions.

Section 203 was amended as part of Chapter 216 of the Laws of 1992, a legislative package that fundamentally
changed the system for commencement of actions in the Supreme Court and County Court. Actions in these two courts
are to be commenced by filing process (summons and complaint or summons with notice) with the clerk of the court
in the county in which the action is brought. See Practice Commentaries on CPLR 304. In the past, of course, service
of process on the defendant constituted commencement of the action. New York has now converted, in substantial
part, to a system of commencement similar to that employed in federal courts and in a majority of the states. The new
procedure applies to actions commenced on or after July 1, 1992, subject to a six-month transition period discussed
in the Practice Commentaries on CPLR 304.

This new method of commencement is accompanied by a change in the time at which the statute of limitations stops
running on plaintiff's claim. The newly adopted subdivision (c)(1) of CPLR 203 provides that where an action is
commenced by filing (e.g., in Supreme Court or County Court), the filing is deemed to interpose the claims asserted
in the complaint for statute of limitations purposes. (The same rule applies to the filing of a special proceeding (CPLR
105(b)). Filing is defined in CPLR 304 as delivery of process to the clerk together with the relevant filing fee. Process
must thereafter be served on the defendant, of course, in order for jurisdiction to be obtained. If such service (and
the filing of proof thereof) is effected within the time frame prescribed by the newly enacted CPLR 306-b(a), the
initial filing of process--even if performed on the last viable date--will control the statute of limitations issue. It bears
emphasizing that the benefits of CPLR 203(c)(1) will be lost by a failure to comply with CPLR 306-b(a).

The essence of CPLR 306-b(a) is that proof of service must be filed with the clerk of the court within 120 days after
process was initially filed. (An abbreviated time frame for filing proof of service applies to actions or proceedings in
which the statute of limitations is four months or less.) Thus, following the initial filing of process with the court clerk,
the defendant must be served with process in sufficient time to effect a filing of proof of service no later than 120 days
from the commencement. If, within 120 days, proof of service has not been filed and there has been no appearance
by the defendant, the action will be deemed dismissed without prejudice. If the statute of limitations has expired in
the meantime, plaintiff will be able to commence a new action based on the same transaction or occurrence if such
recommencement and service of process are accomplished within a second 120-day period running from the dismissal
(CPLR 306-b(b)). Obviously, the details of CPLR 306-b warrant careful scrutiny. See Practice Commentaries on
CPLR 306-b.
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CPLR 203(c)(2) is a safety valve to cover situations in which the initial filing cannot be effected prior to expiration
of the statute of limitations, as, for example, where the clerk's office is closed. Upon a showing that “circumstances
prevent the immediate filing of [process] with the clerk,” the litigant may obtain an order of the court (presumably
on an ex parte basis, cf. CPLR 308(5)) permitting the filing to be made at a time and date no later than five days after
the signing of the order. CPLR 304 states that the action is deemed to be commenced upon the signing of such an
order, and CPLR 203(c)(2) provides that the statute of limitations is deemed to be interposed upon the signing. This
benefit will be forfeited, of course, if the filing does not occur within the time frame imposed by the court's order.
(Of course, if the last day of the limitations period is a Saturday, Sunday or public holiday, the statute of limitations
is extended to the next business day (Gen. Constr. Law § 25-a), and resort to subdivision (c)(2) for the purpose of
tolling the statute of limitations will be unnecessary.)

Query whether the court may extend the five-day period of § 203(c)(2) pursuant to its discretionary power in CPLR
2004 to extend statutory time periods? What if, for example, some catastrophic event has resulted in a prolonged
closure of the clerk's office? If the giving of more than five days for the filing would result in lengthening the statute
of limitations beyond the stretch authorized by § 203(c)(2), such judicial action would be unauthorized: CPLR 201
prohibits courts from extending the time limited by law for commencing an action. This could produce an injustice
if, for some reason, the clerk's office is closed for a period exceeding five days during the relevant time frame. A
practical solution might be to file the action within five days in the Supreme Court of a neighboring county and seek
a transfer thereafter. See N.Y. Const. art. VI, § 19(a); CPLR 325(a). Presumably, however, five days will be sufficient
in all but the most extreme cases.

Subdivision (b) of CPLR 203 still governs measurement of the statute of limitations in actions commenced by service
of process, i.e., in the New York City Civil Court, the City Courts, the District Courts and the Justice Courts. In these
courts, a claim will continue to be interposed, as a general matter, only upon service of process on the defendant.
Subdivision (b)'s tolls of the statute of limitations are still available in the lower civil courts when service is made
by publication (§ 203(b)(2)), when provisional remedies are employed (§ 203(b)(3)-(4)) or when delivery of the
summons is made to a sheriff or county clerk in compliance with § 203(b)(5). Under CPLR 203(c), such tolls are no
longer available in Supreme Court and County Court actions. CPLR 306-b(a)'s relatively generous time frame for
serving process after filing with the court makes the tolls of § 203(b) inappropriate.

The applicability of CPLR 203(c) to defendants who are “united in interest” is discussed in C203:3, infra.

C203:3 Defendants United in Interest.

In actions commenced by service of process, the “united in interest” rule of § 203(b) will play its traditional role in
multi-defendant cases. Thus, timely service of process on a defendant who is united in interest with another defendant
tolls the statute of limitations with respect to the other defendant, regardless of when the latter is served with process.

As discussed in C203:2A, supra, however, an action in Supreme Court or County Court is now commenced by filing
process with the court clerk (CPLR 304). In most cases, the plaintiff has 120 days from the filing within which to
serve the defendant and file proof of service (CPLR 306-b(a)). Does the united-in-interest doctrine have any role to
play in multi-defendant actions governed by the new filing procedure? CPLR 203(c) explicitly provides that filing
interposes the claim for statute of limitations purposes against the defendant “or a co-defendant united in interest with
such defendant.” The intent of this provision, however, is unclear inasmuch as the initial filing would toll the statute
of limitations as to all named defendants regardless of whether they are united in interest. As to each defendant, the
action will be considered timely if the initial filing occurs within the statute of limitations and the follow-up service
requirements of CPLR 306-b(a) are met.
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Can it be that the united-in-interest language of CPLR 203(c) is intended to allow service beyond the 120-day time
frame of CPLR 306-b(a) on a co-defendant who is united in interest with one who was served within the time frame?
In light of the specifics of CPLR 306-b(a), such a construction of § 203(c) is doubtful. Section 306-b(a) makes no
allowance for delayed service on defendants who are united in interest; an action is automatically deemed dismissed
without prejudice with respect to any party who has not appeared or as to whom no proof of service has been filed
within 120 days. A new action may be commenced against that party (even if the statute of limitations has expired
in the meantime), provided that service of process is made within a new 120-day period running from the automatic
dismissal. See CPLR 306-b(b) & Practice Commentary C306-b:2. The Legislature reasonably could have concluded
that 240 days was an appropriate outside time limit for serving all defendants, regardless of whether they are united
in interest.

What purpose, then, remains to be served by the united-in-interest language of § 203(c)? Perhaps this language will
cover the as-yet uncodified situation in which the plaintiff seeks judicial permission to amend the summons to add
another defendant to the action after the statute of limitations has expired. Evolving caselaw permits the addition of
such a defendant if: (1) he or she is united in interest with an existing party; (2) the claims arose out of the same
transaction or occurrence; and (3) plaintiff made an excusable error in not originally naming the defendant. CPLR
306-b(a) should have no application to such a defendant: proof of service could not have been filed within 120 days
with respect to someone who had not been named as a party. Thus, when the court authorizes the belated joinder of
a united-in-interest co-defendant, CPLR 203(c) should permit the court to treat the claim as having been interposed
against the co-defendant when the action was originally filed. To this extent, then, the united-in-interest language of
CPLR 203(c) can be reconciled with CPLR 306-b.

Legislative action clarifying the continuing utility of the united-in-interest concept in actions governed by § 203(c)
would be helpful. Indeed, the Legislature would do well to express its approval or modification of the judicially
created united-in-interest rule as applied to defendants who were not originally named in the action.

Regardless of whether the united-in-interest issue arises under CPLR 203(b) or (c), a question that must be resolved
is whether parties are truly united in interest. A recent case on this point is Grossman v. New York City Health &
Hospitals Corp., 1991, 178 A.D.2d 323, 578 N.Y.S.2d 135. In Grossman, the Appellate Division, First Department,
retreated from Scher v. Kronman, 1979, 70 A.D.2d 354, 420 N.Y.S.2d 714. Scher held that the unity-of-interest toll is
inapplicable against employer and employee if the complaint asserts a claim against the employer that is in addition
to, and independent of, liability based on respondeat superior.

In Grossman, a health care organization and its employee-nurse were named as co-defendants in a medical malpractice
and wrongful death action. Both parties were charged with negligence in the treatment of plaintiff's decedent--the
nurse directly, and the employer vicariously. Separate claims against the employer, alone, charged inadequate facilities
and negligence in the training of personnel. Despite Scher, the Grossman majority held that timely commencement
of the action against the employer was sufficient to toll the statute of limitations with respect to the nurse because
of the unity of interest that arose from the claim asserting the employer's vicarious liability. The majority sought to
distinguish Scher on the ground that the small number of defendants in the instant case left no doubt about the ability
to hold one liable for the acts of the other.

The dissent argued, correctly it seems, that Scher is indistinguishable. In the opinion of this writer, however, Scher
was a dubious holding, and the majority's decision in Grossman is sound. Regardless of whatever other claims may
be asserted against an employer, a claim based on respondeat superior creates a unity of interest with the employee.
As to that particular claim, timely commencement of the action against one should suffice to protect those interests
of the other that are safeguarded by the statute of limitations, i.e., opportunity for timely investigation of the claim
and preparation of a defense. The presence of additional claims is not likely to dilute the relevant defensive efforts
of the party against whom the action was initially commenced.
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C203:7 Service Upon Official.

Last year's Practice Commentary noted that the potential benefits of CPLR 203(b)(5) will be lost if the papers
delivered to the sheriff or county clerk are jurisdictionally defective. Another recent decision on this point is Lebowitz
v. Fieldston Travel Bureau, Inc., 1992 181 A.D.2d 481, 581 N.Y.S.2d 302, in which § 203(b)(5) was held to be
unavailable where a “John Doe” summons that was delivered to a county clerk failed to adequately describe the
intended defendant. The case is discussed in greater detail in the 1992 Supplementary Practice Commentaries on
CPLR 1024.

C203:9 Counterclaims and Recoupments.

The conversion to a commencement-by-filing system in the Supreme Court and County Court will alter the tolling
provision for counterclaims contained in § 203(d) [formerly (c)]. In an action commenced by the traditional method of
service of process, which is still the law in the lower civil courts (see C203:2A, supra), the statute of limitations on a
counterclaim will continue to be tolled by service of the summons on the defendant. In the Supreme Court and County
Court, however, plaintiff's filing of process with the court clerk is the method of commencement and the means by
which the claims in the complaint are interposed. Accordingly, § 203(d) will operate to toll the statute of limitations
on defendant's counterclaim at the moment plaintiff initially files process with the clerk. If the counterclaim would
have been timely on the date of plaintiff's filing, it will be deemed timely regardless of the date of service of the
pleading in which the counterclaim is asserted.

C203:11 Amended Pleadings.

The conversion to a commencement-by-filing system in the Supreme Court and County Court will affect the
application of the “relation-back” rule of CPLR 203(f) [formerly (e)]. In an action commenced by service of process,
which is still the methodology in the lower courts (see C203:2A, supra), a claim asserted in an amended complaint
will continue to relate back, for statute of limitations purposes, to the date of service of process on the defendant
provided the original pleading gave notice of the transaction or occurrence forming the basis of the new claim. In the
Supreme Court and County Court, however, the date to which such an amended complaint will relate back is the date
the plaintiff filed process with the court clerk. It is this filing which commences an action in the Supreme Court and
County Court (CPLR 304) and which interposes the claims in the original complaint (CPLR 203(c)(1)). Thus, the
reference point for the relation back of the amended complaint is the date the plaintiff initially filed process.

The key to application of the relation-back rule remains the identity of the transaction or occurrence alleged in the
original complaint and in the new claim asserted in the amended complaint. If the basic facts are the same and the
original suit was timely commenced (regardless of methodology), the defendant is no worse off, insofar as the statute
of limitations is concerned, with respect to defending against the amended complaint than he was with respect to the
original complaint.

The interplay between commencement-by-filing and CPLR 203(f) will require modification of the relation-back
measuring point in the context of third-party practice (impleader). The case of Duffy v. Horton Memorial Hospital,
which was decided in the context of a commencement-by-service system, held that where D served an impleader
claim for contribution on X at a time when P's potential claim against X, based on the same facts, was still viable, P
could amend the complaint to assert her claim against X despite expiration of the statute of limitations at the time of
amendment. The Duffy Court concluded that X suffered no unfairness because he received formal notice (by means
of service of the impleader papers) of his joinder in litigation involving P's claim within the same limitations period
applicable to P's claim against X.
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Under a commencement-by-filing system, the timeliness of P's direct claim against X by way of amendment to the
complaint (assuming it is based on the same facts as the impleader claim) should be measured by the date that D
filed the summons and third-party complaint. If P's potential claim against X would have been timely if filed on that
date, its subsequent assertion against X by way of P's amended complaint should also be deemed timely. The fact
that D's actual service of the impleader papers on X may occur as late as 120 days after D's filing (CPLR 306-b(a)
and 1007) should make no difference. X is no worse off in this situation, insofar as actual notice of the existence of
P's claim is concerned, than he would be if P had filed a separate action against X on the same day that D's third-
party claim was filed. P's time frame for serving process following her own filing would have been the same 120-
day period (CPLR 306-b(a)).

1991

C203:7 Service Upon Official.

The decision of the Appellate Division, Second Department, in Long Island Citizens Campaign, Inc. v. County of
Nassau, 1991, 165 A.D.2d 52, 565 N.Y.S.2d 852, makes clear, on the one hand, that CPLR 203(b)(5) may be utilized
in Article 78 proceedings but, on the other hand, that jurisdictionally proper papers must be served. Petitioner served
a notice of petition on the sheriff prior to expiration of the four-month statute of limitations applicable to Article 78
proceedings (see CPLR 217). Although CPLR 304 states that a special proceeding is commenced by service of the
notice of petition, more specific language in CPLR 7804(c) states that an Article 78 proceeding is to be commenced by
service of a notice of petition “together with the petition and affidavits specified in the notice.” Petitioner Long Island
Citizens Campaign, therefore, did not serve proper initiatory papers on the sheriff. The court's ruling is consistent with
Frerk v. Mercy Hospital, a conventional civil action in which service on the sheriff of a bare summons, i.e., a summons
unaccompanied either by the complaint or the notice required by CPLR 305(b) in the absence of a complaint, deprived
plaintiff of the benefit of CPLR 203(b)(5).

LEGISLATIVE STUDIES AND REPORTS

Subd. (a) is derived from the first paragraph of § 11 of the civil practice act. The word “actually” which preceded “interposed”
was omitted and “cause of action” was substituted for “right to relief.” The Revisers state in the Sixth Report to the Legislature
that this substitution of the words “cause of action” is made “since the latter method of expressing the concept is one with which
New York practitioners are familiar.”

The other subdivisions of this section indicate more precisely when a claim is interposed for purposes of the statutes of limitation.

Subd. (b). The opening paragraph of subd. (b) includes part of § 16 of the civil practice act and the Revisers state in the
Second Report to the Legislature that, without intending to change the law, the term “joint contractor” has been omitted as an
unnecessary example of a situation in which co-defendants are “united in interest.”

Subpar. 1 of subd. (b) consolidates § 16 and part of § 18 of the civil practice act. The word “completed” had been added by the
Revisers in the original draft to make it clear that service by publication is not made until publication is completed in accordance
with rule 316(c). However, the Sixth Report to the Legislature states that the concept of completion of service, which in the
original draft was intended to include the complete publication where service is made by publication, has been abandoned in
favor of the concept of utilizing first publication for the purposes of the Statute of Limitation.

Subpar. (2) of subd. (b) is a new provision, and it is said in the Sixth Report that there is no express provision in the law in
the absence of the granting of a provisional remedy.
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Subpar. 3 [now 3 and 4] of subd. (b) is based on § 825 of the civil practice act. This subparagraph is discussed in the Second
Report as follows: “While that section [§ 825] refers only to the acquisition of jurisdiction upon the granting of a provisional
remedy, it has been construed to mean that the granting of the remedy conditionally commences an action for the purposes of
the statutes of limitation. Schram v. Keane, 279 N.Y. 227, 18 N.E.2d 136 (1938). Section 218, which provides that an action is
commenced by the service of a summons, and section 825 are both derived from section 416 of the Code of Civil Procedure. It
seemed clear under section 416 that the granting of a provisional remedy was a means by which an action could be commenced,
and the court in the Schram case could find no intent to change this by the separation of the provisions in the civil practice act.

“Section 825 specifies that the jurisdiction acquired is conditional, and liable to be divested, where it ‘is made dependent by
a special provision of law upon some act to be done after the granting of the provisional remedy.’ The act referred to is not
described further. With respect to attachment, it seems apparent that service of a summons under section 905 was intended.
Despite lack of a ‘special provision of law,’ it has been assumed, by analogy, that service of a summons is the conditional act
intended with respect to all provisional remedies. Moreover, the language of section 818 implies that if a summons has not
already been served, it should ‘accompany’ an arrest or injunction order served on the defendant. See N.Y.Civ.Prac.Act §§
839, 883. Except for the limitation contained in section 905, however, which is applicable only to attachment, no provision
specifically requires that the summons be served within a limited period of time. Similarly, while replevin is not, strictly
speaking, a provisional remedy, when it precedes service of summons the court obtains jurisdiction under section 1092 of the
civil practice act, but no express requirement of service of a summons is made. Compare Kurzweil v. Story & Clark Piano Co.,
159 N.Y.S. 231 (N.Y.C.Ct.1916), with Devonia Discount Corp. v. Bianchi, 241 A.D. 838, 271 N.Y.S. 413 (2d Dep's 1934). In
an action commenced by sequestration, the court found that jurisdiction was not acquired if a summons was not served ‘at once
or within a reasonable time.’ Matthews v. Matthews, 240 N.Y. 28, 33, 147 N.E. 237, 238 (1925).”

It is further stated in the Second Report that under subpar. 3 of subd. (b), the condition which must be satisfied is expressly
stated for all provisional remedies. The condition is derived from § 905 of the civil practice act which provides for service or
commencement of publication within 30 days after issuance of a warrant of attachment. It is unclear under § 905, however,
whether a plaintiff may serve a defendant personally after the 30 day period if he has commenced publication theretofore.
Another doubtful area under the law is whether publication must be completed after the defendant makes a voluntary general
appearance. See 7 N.Y.Jud. Council Rep. 418 n. 103(d) (1941). By contrast, the provision in subpar. 3 provides a specific period
in which service by any method must be completed. The 60 day period is ample for the completion of service which, under rule
316(c), must be completed within 28 days of first publication. The final draft of subpar. 3 retained the provision for two time
periods, one of 30 and one of 60 days, and added the last clause to accord with present practice.

Subpar. 4 [now 5] of subd. (b) is derived from C.P.A. § 17. This subparagraph governs an attempt to commence an action in a
court of record. In the Second Report to the Legislature, the Revisers note that this subparagraph provides that service must be
completed within 60 days after the period of limitation would otherwise have expired.

The Revisers further stated that this subparagraph amplifies § 17 of the civil practice act to include defendants who are employed
or doing business or who were last employed or doing business in the municipality of the authorized official. The provisions
relating to a summons against a corporation are made consistent with the service provision. Sections 311 and 312 of the CPLR
state who may receive delivery of the summons on behalf of the corporation. The corporation may be served by delivering the
summons to such a person in any county where he is found.

Subpar. 5 [now 6] of subd. (b), which governs an attempt to commence an action in a court not of record, is derived from C.P.A.
§ 18. It differs from § 17 of the civil practice act, which is carried forward in subpar. 4 of this subdivision, in that it omits the
provision for service by publication, apparently because the types of actions in which service by publication may be ordered
are not those which can be brought in inferior courts.

Subd. (c) is based on §§ 11 and 61 of the civil practice act. The Revisers comment in the Second Report to the Legislature
that this subdivision changes the statutory law in New York. Section 61 of the civil practice act provides that a cause of action
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upon which an action cannot be maintained under the statutes of limitation cannot be interposed as a defense or counterclaim,
and the first sentence of § 11 of the civil practice act contains a similar limitation in respect to a claim to relief interposed by a
defendant. This subdivision allows a counterclaim, which would otherwise be barred, if it arose from a transaction or occurrence
upon which the plaintiff's right to relief depends. Further, a defense or counterclaim unrelated to the adversary's claim may be
effectively interposed under this subdivision if it was not barred at the time of the commencement of the action.

In the Sixth Report, it is stated that the words “or series of transactions or occurrences” have been added to clarify the meaning
of the subdivision.

Subd.(d) is substantially derived from § 26 of the civil practice act. In the Revisers' discussion of this subdivision in the Second
Report to the Legislature, they state that the word “terminated” includes the terms “dismissed,” “discontinued” and “abates”
of § 26 of the civil practice act.

Subd. (e) has no counterpart in the civil practice act or the rules of civil practice. The Revisers added this subdivision “to
overcome the effect of Harriss v. Tams, 258 N.Y., 229, 179 N.E. 476 (1932), and related cases.”

Subd. (f) also has no counterpart in the civil practice act or the rules of civil practice, and was added at the suggestion of the
Joint Committee on the Civil Practice Act.

The Sixth Report to the Legislature explains that where the facts are not discovered, and the period consequently would not
begin to run until long after the event, there seems no reason why the plaintiff should not be required to proceed expeditiously
after such discovery. The period adopted for such cases is two years from the discovery, unless the applicable period--computed
without the benefit of postponement for non-discovery--would not have run by this time.

Official Reports to Legislature for this section:

2nd Report Leg.Dec. (1958) No. 13, p. 46.

5th Report Leg.Doc. (1961) No. 15, p. 30.

6th Report Leg.Doc. (1962) No. 8, p. 69.

Notes of Decisions (2439)

McKinney's CPLR § 203, NY CPLR § 203
Current through L.2019, chapter 532. Some statute sections may be more current, see credits for details.
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