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Agenda

■ Telehealth 101
■ Regulatory Snapshot: Telehealth landscape 

before and during the COVID-19 pandemic
■ Managing Risk
■ Managing Claims
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POLL QUESTION #1

I have seen in my organization an increase in the utilization of or 
demand for telehealth services
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Telehealth 101
■ Telehealth:  The delivery of health care services remotely through the 

use of electronic information and communication technologies.

■ Telehealth services include assessment, diagnosis, consultation, 
treatment, education, care management and/or self-management of 
a patient performed remotely.

■ Terminology – Distant Site (or hub); Originating Site (or spoke); 
telehealth vs. telemedicine vs …

■ Can the service be performed and will it be reimbursed? It depends!

– Who is the payor? 
■ Medicare, Medicaid, Commercial

– What is the service? 
– Who is the provider? 
– What electronic communications methodology is used?
– Where are both patient and provider located?
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Telehealth 101

■ In response to COVID-19 we’ve seen:
– An increase in demand for telehealth services
– An influx of providers seeking for the first time 

to provide telehealth services
– A dislocation of patients and providers
– A dynamic regulatory landscape 

■ Federal
■ State
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Regulatory Snapshot– Service Changes by 
Payor

■ Medicare
– Medicare Physician Fee Schedule includes the list of services 

that, if all of the other rules are met, are reimbursable when 
provided by telehealth. 

– Scope of services during the emergency period were not 
changed; all services otherwise covered by Medicare may 
be furnished via telehealth during the emergency period

– Services need not be COVID-19 related

■ New York State Department of Health / Medicaid
– All services within a provider’s practice can be provided via 

telehealth when clinically appropriate.

– Scope of services during the emergency period were not 
changed
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Regulatory Snapshot – Eligible Provider Types

■ Medicare
– Physicians, PAs, NPs, clinical nurse specialists, 

nurse-midwives, registered nurse-anesthetists, 
clinical psychologists, clinical social workers and 
registered dieticians. See 42 CFR 410.78

– The qualified provider list under Medicare was 
expanded during the emergency period under the 
Coronavirus Aid, Relief and Economic Security Act 
(“CARES Act”), to include physical therapists, 
occupational therapists, and speech language 
pathologists
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Regulatory Snapshot – Eligible Provider Types

■ New York State Department of Health / Medicaid 
– Physicians, PAs, dentists, NPs, registered professional nurses 

(only for remote patient monitoring), podiatrists, optometrists,  
psychologists, social workers, speech language pathologists, 
audiologists, midwives, physical therapists, occupational 
therapists, certified diabetes educators, certified asthma 
educators, genetic counselors, credentialed alcoholism and 
substance abuse counselors, providers authorized under the 
Early Intervention program, hospitals, home care services 
agencies and hospices.

– During the emergency period, all restrictions on provider type 
were waived; all otherwise eligible Medicaid providers could 
provide telehealth services provided the services are 
appropriate for telehealth and within the provider’s scope of 
practice
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Regulatory Snapshot– Eligible Modalities

■ Medicare
– Pre-COVID: “Interactive telecommunications system”; i.e., multimedia 

communications equipment that includes, at a minimum, audio and 
video equipment permitting two-way, real-time interactive 
communication between patient and distant site provider. 42 CFR 
410.87(a)(3)

■ Expressly excludes telephones, facsimile machines, and 
electronic mail system; must be HIPAA-compliant

– During COVID: Modalities expanded. OCR, through a notice of 
enforcement discretion, permitted providers during the emergency to 
use any non-public facing remote communication product that is 
available to communicate with patients.

■ Under the guidance, providers may not use Facebook Live, Twitch, 
TikTok, and similar video communication applications that are 
public facing  

■ During the emergency period, CMS is reimbursing for E/M 
services delivered via telephone to new patients
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Regulatory Snapshot – Eligible Modalities

■ New York State Department of Health (Medicaid)
– Pre-COVID: Two-way audiovisual communications; HIPAA-

compliant

– During-COVID: Modalities expanded to include telephonic 
communications. 

■ On June 17, 2020, Governor Cuomo signed into law 
S8416 that eliminates the prohibition on audio-only 
telephone communications under the definition of 
telehealth services. Audio-only telephone communication 
will now be an acceptable telehealth modality going 
forward. https://news.bloomberglaw.com/health-law-and-business/telemedicine-
coverage-expands-in-ny-under-bill-signed-by-cuomo
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Regulatory Snapshot – Location of Patient and 
Provider

■ Originating Site (or spoke): 
– Site at which a patient is located at the time health care 

services are delivered by means of telehealth. 42 CFR 
410.78(a)(4)

■ Distant Site (or hub): 
– Site at which a telehealth provider is located while delivering 

health care services by means of telehealth. 42 CFR 
410.78(a)(2)

■ The Role of State Licensure to Practice Medicine:
– In general, the provider must be licensed in the state in which 

the patient is located in order to deliver telehealth services
■ Federal requirement (Medicare Condition of Participation)
■ State Law (See NY Pub Health L § 2999-CC) 
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Regulatory Snapshot – Location of Patient and 
Provider

■ Medicare
– Pre-COVID-19: 

■ Patient Location/ Originating Site: Patient must be located at 
an approved originating site outside of a metropolitan 
statistical area or within a rural health professional shortage 
area. 42 CFR 410.78(b)(4); approved sites include physician 
offices, hospitals, SNFs and FQHCs among others; patient 
home NOT an approved originating site

■ Provider Location / Distant Site – No limitations; site must be 
secure

– During COVID-19:
■ Patient Location / Originating Site:  By federal waiver, the 

restrictions on originating sites (most notably with respect to 
patient homes) and geography have been temporarily waived

■ Provider Location / Distant Site: No change
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Regulatory Snapshot – Location of Patient and 
Provider
■ New York State Department of Health (Medicaid)

– Pre-COVID-19:
■ Patient Location / Originating Site: (1) Article 28 facilities, (2) 

Article 40 facilities, (3) facilities as defined in Subdivision 6 of 
Section 1.03 of the Mental Hygiene Law (includes clinics certified 
under Articles 16, 31 and 32), (4) certified and non-certified day 
and residential programs funded or operated by OPWDD, (5) 
private physician's or dentist's offices located within the state of 
New York, (6) any type of adult care facility licensed under Title 2 
of Article 7 of the Social Services Law, (7) public, private and 
charter elementary and secondary schools located within the 
state of New York, (8) school-age child care programs located 
within the state of New York, (9) child daycare centers located 
within the state of New York, and (10) the patient’s place of 
residence located within NYS or other temporary location within or 
outside NYS

■ Provider Location / Distant Site: Any secure location within the 
fifty United States or United States’ territories where the 
telehealth provider is located while delivering telehealth services
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Regulatory Snapshot – Location of Patient and 
Provider

■ New York State Department of Health (Medicaid)
– Pre-COVID-19:

■ Patient Location / Originating Site: During the emergency, 
originating sites can be anywhere the patient is located; 
no restrictions

■ Provider Location / Distant Site: During the emergency, all 
sites are eligible to be distant sites
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Regulatory Snapshot – Location of Patient and 
Provider

■ The Role of State Licensure to Practice Medicine:
– 1135 Waiver

■ During the emergency, CMS waived the requirement that an 
out-of-state provider be licensed in the state where the 
patient is located if the provider is licensed in another state 
and the following conditions are met: the provider 1) is 
enrolled in Medicare; 2) possesses a valid license to practice 
in the state, which relates to his or her Medicare enrollment; 
3) is furnishing services  in a state in which the emergency is 
occurring in order to contribute to relief efforts in her/his 
professional capacity; and, 4) is not excluded from practice in 
the state or any other state. 

– State level action
■ The 1135 waiver does not waive state and local licensure 

requirements. Many states have either temporarily waived 
some or all licensure requirements or are requiring providers 
to apply for temporary licensure.  
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Regulatory Snapshot – Location of Patient and 
Provider

■ New Patients vs. Existing Patients
– Pre-COVID-19, telehealth services were only reimbursable if 

furnished to existing or established patients; many of these 
restrictions have been waived during the emergency.

■ Credentialing and Privileging
– Generally, CMS requires that when providers at a distant 

site hospital are providing telehealth services to patients 
located at an originating site hospital, an agreement 
between the hospitals is required where the distant site 
hospital certifies that it meets certain Medicare conditions 
of participation.  This requirement was waived during the 
emergency.
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Regulatory Snapshot – Location of Patient and 
Provider

■ Informed Consent
– During the public health emergency, NYS DOH is permitting 

verbal consent as an acceptable method of obtaining a 
patient’s informed consent to participate in a telehealth 
encounter. 

■ Voluntary Providers and Free Telehealth Platform
– See OIG FAQ responding to the question of whether a 

hospital may provide access to its existing HIPAA-compliant, 
web-based telehealth platform for free to independent 
physicians on its medical staff to furnish medically 
necessary telehealth services during the time period 
subject to the COVID-19 Declaration. 
https://oig.hhs.gov/coronavirus/authorities-faq.asp
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POLL QUESTION #2

Have you reviewed, sought guidance or provided an opinion to a client, 
regarding whether the terms of an existing medical malpractice policy 
provides coverage for claims involving telehealth services.

18



Telehealth and COVID-19: Managing Risk

Insurance Coverage Considerations

■ Professional Liability / Errors & Omissions (Medical 
Malpractice);

– Domestic
– International

■ Cyber / Privacy Breach Liability
– Standalone
– Professional Liability Coverage Extension
– Risk Mitigation 
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Telehealth and COVID-19: Managing Risk
Domestic Malpractice Insurance – Policy Considerations
■ Telehealth Coverage

– Exclusion
– Affirmative Coverage Grant
– Silent

■ Coverage/Policy Territory
– United States vs. Worldwide

■ Location of medical incident
■ Location of claim/suit

– Limitations of Domestic Malpractice Policy’s Worldwide 
Coverage
■ Countries/jurisdiction where insurer is not licensed.

■ Individual vs. Entity Policies
– Individual physicians covered by their employer’s policy are 

likely only covered for acts/omissions within the scope of their 
employment.

20



Telehealth and COVID-19: Managing Risk
Domestic Malpractice Insurance – Location of Telehealth Patient

■ Domestic
– Is multi-state coverage available?

■ Varying state requirements:
– Minimum Limits
– Malpractice carrier must be admitted in the state

– Low-risk vs. High-risk Jurisdiction
– Frequency (litigiousness) and severity (damages)

■ International
– Coverage/Policy Territory

■ US vs. Worldwide
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Telehealth and COVID-19: Managing Risk

International Malpractice Insurance – Policy Considerations

■ Telehealth Coverage
– Silent vs. Affirmative coverage grant vs. Exclusion

■ Intent upon policy issuance:
– Cover physicians for medical incidents that occur 

while traveling abroad
– Cover physicians for medical incidents that occur 

internationally, regardless of physician’s location

■ Coverage Territory Limitations
– Countries/jurisdiction where insurer is not 

licensed/admitted
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Telehealth and COVID-19: Managing Risk

International Malpractice Insurance – Location of Telehealth
Patient

■ Compulsory medical malpractice requirements?

■ Are non-admitted carriers acceptable?
– If not, is placing a local policy cost-effective?

■ Litigation climate
– Frequency and severity

■ Criminality of medical malpractice
– Ecuador
– China/Taiwan
– Italy
– Poland
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Telehealth and COVID-19: Managing Risk

Telehealth and Cyber/Privacy Breach Liability

■ Cyber/Privacy Liability Insurance
– Standalone Policy
– Coverage extension under malpractice policy

■ Security of telehealth platform
– Obtain Business Associate Agreement (BAA) 
– Use platforms HHS OCR has identified as HIPAA-compliant and 

willing to execute BAA:
■ Skype; Microsoft Teams; Zoom for Healthcare; Cisco WebEx 

Meetings; GoToMeeting, etc.

■ Risk transfer opportunities
– Limitations of liability or liability waivers; 
– Robust indemnification language.
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Telehealth and COVID-19: Managing Claims
Medical Malpractice

■ With the introduction of telemedicine, many medical providers 
question whether the elimination of face-to face patient encounters 
increases their potential medical practice liability risks

■ Through second opinion assisted diagnosis, patient data collection 
and analytics, telemedicine may minimize medical errors and 
improve outcomes

■ However, medical providers may face liability exposure in different 
venues as patients may choose or be required to file any malpractice 
lawsuits in their own states, where the relating medical provider may 
not be licensed

■ This poses unique issues as to licensing, differing standards of care 
and malpractice insurance

■ Telemedicine may involve video conferencing, remote  patient 
monitoring or image capturing 
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Telehealth and COVID-19: Managing Claims
Medical Malpractice

■ The technology used must comply with HIPAA;  and medical providers must 
abide by all in-person medical practice standards, medical licensing boards 
and informed consent requirements

■ While telemedicine affords healthcare access to patients in remote areas 
where care otherwise may be virtually non-existent, physicians must be 
mindful of whether such practice exceeds the scope of the medical licenses 
as telemedicine often crosses state lines

■ Medical providers need to be cognizant of different liability laws amongst 
states as well as differing statutes of limitations, standards of care or 
damage caps

■ Although there have been few legal opinions that specifically address 
telemedicine malpractice, most reported telemedicine malpractice cases 
involve physicians who prescribed medication across state lines without 
conducting in-office patient exams

– For example, it has been held that physician review of patient 
questionnaires submitted over the internet was NOT sufficient to 
prescribe medication absent physical examinations.
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Telehealth and COVID-19: Managing Claims

Areas of Vulnerability/Potential Claims

■ Incorrect interpretation 
– Images from home or remote locations –

miscommunication of need for “stat” reading (radiology)
– Remote reading of EFM strips (obstetrics)

■ Incorrect diagnosis
– Failure to communicate presenting symptoms to a 

remote examining practitioner (neuro-radiology)
– Suspected stroke incorrectly diagnosed by a tele-stroke 

consult (neurology)
– Failure to adequately remotely monitor and assess an 

ICU patient 
– Failure to request an intensivist to perform a more 

thorough bedside examination (critical care)
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Telehealth and COVID-19: Managing Claims

Areas of Vulnerability/Potential Claims

■ Failed counseling communications (psychiatry)

■ Technological Failures
– Power failure resulting in delay/error
– Image distortion causing misdiagnosis

■ Negligent prescribing based on a video exam

■ Negligence in the failure to provide telemedicine support

■ Exam should have been performed in-person rather than by 
video

■ Incomplete telemedicine exam
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Telehealth and COVID-19: Managing Claims

Dispute Resolution Considerations

■ Jurisdiction can be problematic: across state lines or 
international

■ Standard of care may vary by venue

■ Reform laws may differ (e.g., damage caps)
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Telehealth and COVID-19: Managing Claims

Continuity of Care

■ Documentation of telemedicine encounters must occur in the 
medical record

■ Choice of the best clinical context for a telemedicine 
encounter is key : e.g., acute primary care, chronic disease, 
psychiatry, but probably not trauma or surgical advice where 
bedside assessment is what is really required

■ Hospitals and providers should consider drafting specific 
telemedicine guidelines, informed consent forms and focus 
on privacy concerns that are specific to telemedicine
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Telehealth and COVID-19: Managing Claims

Case Law

■ Niedzwiadek v. Anmuth (NJ) - $4.2 million settlement 
reached in 2019 in a case involving a woman who died of a 
catastrophic brain injury after elective neck surgery.

■ The post-operative physician was supposed to be monitoring 
her signals remotely but internet connection was lost.
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POLL QUESTION #3

I have handled or otherwise participated in a claim involving the 
practice of telehealth.  
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QUESTIONS?
Thank you!
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