
RISK MANAGEMENT

Volume I - 2019

THE

QUARTERLY



 
 
 
The Risk Management Quarterly (RMQ) is the official journal of The Association for 
Healthcare Risk Management of New York, Inc. (AHRMNY) and published several times 
a year. 
 
RMQ’s Mission Statement: To enhance the quality of healthcare delivery through 
education, research, professional practice, and analysis specific to risk management 
issues. 
 
This journal contains articles on a wide variety of subjects related to risk management, patient 
safety, insurance, quality improvement, medicine, healthcare law, government regulation, 
as well as other relevant information of interest to risk managers. The articles are usually 
written by AHRMNY members, so the journal serves as an opportunity for members to 
showcase their writing talents. 
 
CLICK HERE FOR THE OFFICIAL RMQ AUTHOR GUIDELINES 
 
Article Requirements: Maximum article length 3,500 words; Photos should be high 
resolution JPEGs (at least 300 dpi); AHRMNY will not publish articles promoting products 
or services. 

 
AHRMNY Publications Committee 

 
Judith Block 
Ken Burford 
Steph Campbell 
Santosh Chitalia 
Ken Fox 
Linda Foy 

Mario Giannettino 
Dawn Giunta 
Jose L. Guzman, Jr. 
Pamela Monastero 
Michael Napoli 
 

Ruth Nayko 
Samantha Quinn 
Mary Steffany 
Janet Walsh 
Kisha Wright 
 

   
The information presented in THE RISK MANAGEMENT QUARTERLY is for 
educational purposes only. 
 
Questions or comments to editors may be sent to ahrmny@gmail.com  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CONTENTS 

3 President’s Message 
 
4 Navigating the Risks of Healthcare 

Ride-Sharing Services 
 

6 Emerging Trends on Our Radar: 
Behavioral, Workplace Violence 
and Opioid Crisis 
 

8 Proposed Extension of  
Confidential Protection to 
Medical Group Practices  
 

10 Risky Business: 
Helicopter Crash of 2018 

 
14 Member Spotlight 

 
15 Healthcare ERM Considerations 

with Federal Fraud 
 

21 Laverne’s Law Interpreted 
 
23 2019 Webinar – January 24 
 
24 HIC Acquired by TDC 
 
25 ASHRM BBQ Dinner Party 
 
26 Article References 
 
26 AHRMNY Officers and Directors 

27 2018 Sponsors 

 

Page 2               The Risk Management Quarterly /  Volume I 2019 

 

EDITOR’S CORNER 

AHRMNY calls for…….. 
 

 

 

 

 

 

 

AUTHORS:  The Publication Committee is always looking for new articles for issues of this journal.  If you 
have written an article that focuses on patient safety, environmental or staff safety, risk management, 
claims management, insurance issues or other relevant topics, and wish to have it considered please 
contact us at ahrmny@gmail.com.  The deadline for submission and consideration of a new article is 
March 31, 2019.   
Click here for author guidelines 
 

 

 

SPONSORS:  The Fundraising Committee is seeking sponsors for upcoming educational programs.  AHRMNY 
is a non-profit corporation that provides education, networking and a forum for discussing healthcare risk 
management issues. Our programs are funded primarily through donations and without your support we 
could not continue as an educational resource.  
Click here to view current sponsorship opportunities 

MEMBERS:  The Membership Committee invites you to consider joining the New York Risk Management 
Chapter. AHRMNY offers several types of memberships including discounts for groups, students and long-
distance members.  Membership affords opportunities to keep current of relevant risk management 
issues and network with other industry professionals. 
Click here to join online 
 

http://ahrmny.com/images/downloads/Newsletters/author_guidelines___email_updated.pdf
mailto:ahrmny@gmail.com
mailto:ahrmny@gmail.com
http://ahrmny.com/images/downloads/Newsletters/author_guidelines___email_updated.pdf
http://ahrmny.com/images/downloads/Miscellaneous_Docs/sponsor_flyer__updated_11.2017_.png
https://ahrmny.com/form.php?form_id=8


 

 

PRESIDENT’S MESSAGE 
Hello All! 
 
With the holiday season upon us, I would like to start off by saying how honored 
and grateful I am to be leading such an amazing group of professionals this year. 
AHRMNY has provided me with so much over the years and I look forward to 
working with all of you to continue to build this incredible organization. We got 
off to a great start in building our brand as a leader in the field at ASHRM this 
year. We had the pleasure of hosting this year’s ASHRM Party  

at The Stage on Broadway, which truly took Nashville by storm. We hosted close to 300 professionals, 
representing almost all 50 states as well as countries, such as Canada, England, Saudi Arabia and the 
Cayman Islands. AHRMNY has gone global!! We certainly could not have accomplished this without the 
support of our generous sponsors. While at ASHRM, I had the opportunity to attend the Chapter Leadership 
Meeting to learn what our colleagues across the country are doing in their chapters. With the assistance of 
the Board, I hope to incorporate some of these ideas into AHRMNY over the next year. 
 
Our educational series began with our half day educational conference on Tuesday, November 20th, at the 
DeMatteis Center in Greenvale, Long Island. The speakers presented the following topics: Human 
Trafficking, OPMC matters and dealing with staff in crisis. Feedback from our attendees rated it as an 
excellent event. For the first time, we are excited to be able to provide these presentations, for a fee, post 
conference, through an on-demand platform, located on the AHRMNY website. This will enable, all who 
were unable to attend in person, the opportunity to view the conference at their convenience. We hope to 
continue to be able to do this going forward. We will also be hosting webinars, the evening Networking 
Event as well as a CPHRM review class in the coming months. Save the Date for our Full Day Conference and 
Business Meeting taking place again at the Andaz Wall Street Hotel on May 31, 2019. Please stay tuned!! 
 
I wish you and your families a very Happy, Healthy and Safe Holiday season! 
 
 
Best regards, 
Tiffany Wickes-DeMillio, President 
July 1, 2018 - June 30, 2019 
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Tapping the Brakes: 
Navigating the Risks of Healthcare Ride-Sharing Services 

By Tom Heim, CPHRM, ARM  

Healthcare delivery is becoming increasingly 
complicated due to regulatory demands, higher 
healthcare costs and lower reimbursements, 
technological advancements, population economics, 
and a shortage of qualified skilled labor. 
 
As such, today’s healthcare providers are paying closer 
attention to the delivery of patient care and outcomes. 
The industry has expanded its perspective from the 
person to the population, and is increasingly focused on 
the direct and indirect cost factors associated with 
caring for populations with disparate issues. A 2016 
study, Cost-Benefit Analysis of Providing Non-Emergency 
Medical Transportation1, sponsored by the Federal 
Transit Administration, found that nearly 3.6 million 
Americans lack access to non-emergency medical 
transportation. 
 
Bridging the Gap: Non-Emergency Medical 
Transportation and Ride-Sharing 
 
In their quest to connect providers and patients, 
transportation companies have begun to contract with 
health systems, managed care organizations, hospitals, 
clinics, community health centers, and other healthcare 
facilities across the country. Since December 2017, Uber 
and Lyft have become the latest organizations to join 
with local, regional and national organizations to provide 
technology and drivers for various services, including: 
 

• Transporting patients and staff between facilities 
and providers 

• Moving patients to and from outpatient appointments 
• Intra-facility discharge 
• Home health visits by medical staff 

 
Consider the following claim scenario: 
 
A regional healthcare facility enters into an agreement 
with a ride-sharing company to access its network of 
drivers. Using an application or online portal, a patient 
arranges a ride to visit the affiliated physician for 
medical service. During the ride, the driver fails to stop 
at a red light and the vehicle is struck by a dump truck 
at an intersection. The driver escapes serious injuries; 
however, the passenger is critically injured, suffering 
head trauma and a spinal cord injury. 
 
A $20 million claimed is filed by the family against the 
driver, the transportation company, and the healthcare 
organization. An investigation reveals that driver did 
indeed have a clean record during the recent seven 
years but had failed to fully disclose a 10-year history of 
serious moving violations, including vehicular 
manslaughter, driving while intoxicated, and failure to 
stop at a red light. Under the terms of the agreement, 

 
 
 
 

the ride-sharing company agreed to only provide $1 
million in total limits for each independent driver, which 
means the healthcare facility faces nearly $19 million in 
damages excess the underlying $1 million-limit. 
 
The healthcare provider’s exposure included vicarious 
liability for selecting the technology company, failure to 
adequately protect patient on rides to owned facilities, 
possible regulatory violations of Stark Law and False 
Claims provisions, and reputational damage. It is critical 
that healthcare providers discuss, identify and evaluate 
the exposures with a trusted risk management advisor 
before executing a ride-sharing agreement. Because 
each transportation provider classifies their services 
differently, it is important to understand the risk 
implications of a contracting with a technology 
company, such as a leading ride-sharing company, 
rather than a transportation provider. 
 
Ride-Sharing Liability Issues 
 
The ride-sharing industry is aggressively expanding its reach 
within the healthcare community but has been reluctant 
to provide greater liability protection for passengers. 
Owners and operators of multi-state healthcare facilities 
are faced with navigating a patchwork of individual state 
laws, some significantly stricter than others. A recent 
incident of an Uber driver taping and live streaming 
passengers also revealed patient privacy as another 
complex layer of liability exposure. 
 
Ride-sharing exposures include: 

• Injury to rider while getting in or out of a vehicle. 
• “Delay of Service” – a routine, non-emergency 

becomes an emergency while waiting for 
transportation or during the journey to the provider. 

• Sexual abuse arising out of verbal, mental, or 
physical interactions in the confines of a vehicle. 

• Violations of patient confidentiality – exposure to 
Protected Health Information (PHI) and Personally 
Identifiable Information (PII). 

• Inadequate Business Associate Agreements – while a 
healthcare provider can contract with a third party, it 
remains liable for the third party’s actions. As a result, 
even if a selected ride-sharing platform is HIPAA 
compliant, the provider remains ultimately exposed 
to the imposition of stiff penalties for data breaches. 

• Negligent hiring associated with the selection of and 
use of drivers. 

• Inadequate primary driver limits – primary driver 
policy man not provide livery coverage; livery is 
insurance cover for transporting third parties for a 
fee, which is frequently excluded from post personal 
auto insurance policies. 

• Public relations issues surrounding a claim. 
 

 
 



   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Tom Heim works as a national leader of the USI 
Healthcare Practice assisting national clients in 
designing and implementing enterprise risk 
management and risk financing strategies to reduce 
corporate risk, safeguard cash flows and reserves, 
enhance patient outcomes, and protect assets and 
stakeholders.  He joined USI in December 2017 
following their acquisition of Wells Fargo Insurance 
and has more than 30 years of collaborative experience 

dedicated to providing and implementing best-in-class solutions to protect, 
create, and expand organizational value. 
 
Tom’s expertise spans a variety of healthcare verticals including regional and 
national integrated healthcare delivery systems, senior living and senior care, 
physicians, and others. 
 
Tom holds designations from the American Hospital Association as a Certified 
Professional in Healthcare Risk Management and from the Insurance and Risk 
Management Institute as an Associate in Risk Management. He is a published 
author and speaker about enterprise risk management, captive insurance, and 
strategic risk financing. 
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Potential Regulatory and Government Issues 
 
The regulatory environment governing ride-sharing 
services is unclear and guidance from either the courts 
or government is only starting to emerge. Healthcare 
facilities that provide vouchers to patients for utilizing 
ride-sharing services may find that they have 
inadvertently violated several statutes, including: 

• Civil Monetary Penalties Law – includes knowingly 
or willfully soliciting or receiving remuneration for a 
referral of a federal healthcare program 
beneficiary. 

• Federal Anti-Kickback Statute – prohibits the 
exchange or offer of exchange, of anything of 
value, to induce the referral of businesses involved 
with a federal health care program. 

• HIPAA and Privacy – protections against the 
unlawful or accidental access and use of protected 
health information. 

• Stark Law – broadly prohibits physicians from making 
referrals to an entity for furnishing of specified health 
services when the physician (or immediate family 
member) has a financial relationship with the entity. 
Additionally, Stark prohibits any provider from 
submitting claims for payment to Medicare for 
services provided as the result of a prohibited referral. 

 
A Risk Management Strategy 
 
As organizations evaluate the options afforded by ride-
sharing services they need to identify, evaluate, and 
quantify the range of risks that transportation programs 
pose - auto liability, privacy concerns, regulatory 
mandates, cyber liability and breach notification, to 
name just a few. A claim or multiple claims from one of 
these exposures could seriously reduce or even 
eliminate any financial gain derived from implementing 
the program.  

Key risk management considerations include: 

• Determine scope of conditions eligible for 
transportation. 

• Broadened Business Associate Agreements 
including requirements for appropriate cyber liability 
coverage and limits, breach notification, and 
coverage for fines and penalties. 

• Mandatory background checks for all drivers, 
including running fingerprints. 

• Initial driver due diligence should be equal to or 
greater than what is currently utilized for own drivers. 

• Cost benefit analysis including broader insurance 
coverage protection and limits associated with 
using a non-emergency medical transportation 
company. 

• Annual driver due diligence and “defensive driving” 
requirements. 

• Adequate Liability Limits – mandatory requirements 
for ride sharing company and their drivers: 
o Sexual abuse and molestation. 

 

o Provide secondary coverage for drivers who have 
their passenger-finding apps turned on but don’t 
have a passenger in the car. 

o Make the ride-sharing company’s liability 
insurance the primary coverage in the event of 
an accident during the ride or while a driver is 
picking up a passenger, rather than covering an 
accident only on top of what the driver’s personal 
insurance provides. 
 

USI’s experienced healthcare risk consultants to provide 
companies the facts that allow them to make informed 
decisions.  The team will review proposed ride-sharing 
programs, comment on contract language between all 
parties including drivers, and complete a “stress test” on 
the proposed plan - taking into consideration the 
company’s risk profile, risk tolerance, current risk transfer 
and retention program. At the end of the process, the 
team will recommend strategies based on overall goals 
and objectives.  
 
To learn more about USI’s solutions for healthcare 
providers, contact a USI representative or visit usi.com. 
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Healthcare providers striving to deliver the best possible 
care have always had to contend with an ever-
changing landscape of risk. Zurich Healthcare has seen 
a rising number of malpractice claims related to three 
issues that are particularly noteworthy: behavioral 
health, workplace violence and opioids. 
 
These three issues are often linked, creating more 
concern. Individually or together, they can impact the 
gamut of healthcare settings in varying proportions from 
operational, liability exposure, regulatory, and quality 
and safety perspectives. 
 
Behavioral Health 
 
The delivery of healthcare in the U.S. continues to 
experience broad, sweeping change and with it, 
distressing trends. Nowhere is this more evident than the 
need for and ability to deliver behavioral healthcare. 
 
Nearly one in five U.S. adults suffers from a mental illness,1 
and 111 million live in areas with a shortage of mental 
health professionals.2  Healthcare providers struggle to 
meet this growing challenge across the care continuum in 
emergency rooms, medical offices and inpatient care 
settings. For individuals with dual diagnoses – co-occurring 
conditions of mental illness and substance-use disorder 
that affect millions of Americans – their unique care needs 
are also met with increasingly limited options. 

Funding cuts, increased regulations and a shortage of 
behavioral health providers have contributed to a 
significant decrease in the number of available 
psychiatric beds for these patients. We have seen an 
upsurge in wait times for psychiatric beds that can 
extend for months. When these patients are compelled 
to seek treatment in emergency departments, their 
conditions often worsen. Psychiatric boarding in 
emergency departments adds another complication, 
because an ER – typically fast-paced, loud and 
overcrowded – is difficult for psychiatric patients to 
tolerate. Additional exacerbating issues include securing 
physician orders for treatment, including medication and 
restraining challenges, if deemed appropriate. 
 
Courts have begun to view the practice of balancing 
patients’ rights to receive behavioral healthcare versus the 
provision of care with psychiatric boarding. Healthcare 
versus the provision of care with psychiatric boarding.  
Healthcare providers are facing allegations of negligent 
diagnosis, negligent supervision, negligent referral and 
negligent discharge. Furthermore, the safety of both 
patients and staff presents a growing dilemma that is 
impacting staffing in some emergency departments. 
 
In the absence of accessible behavioral healthcare, 
hospitals continue to seek alternative solutions: 

 

• Some hospitals have partitioned their emergency 
departments to help manage the safety and 
security of mental health patients, while others 
have built out a limited number of psychiatric 
holding rooms. 

• Telemedicine or telepsychiatry options provide 
remote diagnosis and treatment using existing 
telecommunications (e.g., telephone, video 
chat, etc.). This option remains limited. Some 
providers are reluctant to use this technology 
because they feel it inhibits their ability to 
conduct a proper assessment as well as manage 
emergent situations. Likewise, some patients 
mistrust this process. 

• Virtual reality therapy, which allows patients to be 
treated with virtual reality technology, has been 
more widely accepted by younger patients who 
are more comfortable interacting in real time with 
computer-generated environments. However, 
these can be expensive modes of care delivery 
and have limited availability. 

Workplace Violence 

Workplace violence (WPV) has become a growing 
concern across the country. Although mass shootings 
understandably make the headlines, other types of 
WPV events are more pervasive and impact more 
people. WPV incidents can include threats, 
harassment, intimidation and verbal abuse, as well as 
physical assaults and even death. 
 
Healthcare workers are especially vulnerable. 
Considering that the healthcare industry makes up just 
12 percent of the U.S. workforce, 45 percent of WPV 
incidents occur in a healthcare setting.3,4 Patients are 
the largest source of perpetrators and often have 
mental illnesses and/or substance abuse disorders, 
which significantly contribute to the problem. 
 
Zurich has been experiencing a higher frequency of 
malpractice claims involving violence committed by 
patients against other patients, staff and visitors that 
results in serious injury and, in some cases, 
homicide/suicide. While these events often occur in 
emergency departments or psychiatric settings, 
we’re seeing incidents in parking lot structures, 
isolated work environments and off-premises. We’re 
also recognizing that these events pose significant 
challenges after patients have been released, as 
evidenced by claims involving homicide and suicide 
post-discharge.  Liability for potential exposure aimed 
at post-discharge events adds yet another level of 
challenge for healthcare customers doing their best 
to address this complex situation. 
 
From our experience, contributing factors to these 
incidents often involve a lack of staff training in de- 

Emerging Trends on Our Radar: Are They on Yours? 
Behavioral Health Concerns, Workplace Violence and the Opioid Crisis 

Create Growing Challenges for Healthcare Providers 

By Krishna Lynch, Rita Hamilton and Mary Steffany 



 

   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Krishna Lynch is the Team Lead and Senior Risk 
Engineering Consultant for the Healthcare 
Professional Liability practice group at Zurich North 
America, and is a 2018 graduate of Zurich’s 
International Risk Engineering program. Krishna is a 
powerfully effective and highly engaging leader with 
over 15 years of experience effecting change in the 
healthcare industry. She holds a Master of 
Jurisprudence in health law from Loyola University 

Chicago School of Law, a Bachelor of Science in nursing from Illinois Wesleyan 
University and is a registered nurse. In addition, she holds the designation of 
Certified Professional in Healthcare Risk Management and is a Distinguished 
Fellow of the American Society for Healthcare Risk Management. 

 
Rita Hamilton is the Regional Claims Manager, 
responsible for leading Zurich North America’s 
experienced staff of claims professionals in the 
management of an integrated and complex number of 
medical professional liability matters throughout the U.S. 
Rita has over 28 years’ experience in the healthcare 
arena. She holds a Juris Doctor from Texas Tech 
University and a Bachelor of Science in nursing from 

  the University of Texas at El Paso. 
 

Mary Steffany is a Senior Healthcare Risk Engineering 
Consultant for Zurich North America. She has over 25 
years’ experience in healthcare risk management. Mary is a 
past president of The Association for Healthcare Risk 
Management of New York and continues to serve as an 
active board member of the organization. She is also a 
member of Sigma Theta Tau International Honor Society of 
Nursing. Mary is a registered nurse and holds a Master of 

Arts in nursing from New York University and a Bachelor of Science in nursing from 
Adelphi University. She is a Certified Professional in Healthcare Risk Management 
and a Fellow of the American Society for Healthcare Risk Management. 
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escalating violent situations, self-defense and proper 
response to aggressive behaviors; improper supervision; 
inappropriate discharge; and failure of duty to warn 
potential victims. We’re also seeing that organizational 
leaders and employees don’t always recognize their 
exposure to WPV and therefore are unprepared to 
address this potential risk in their workplace. 
  
Healthcare organizations need to recognize critical risk 
factors that may encourage WPV. By assessing these, you 
can discover where your facility is most vulnerable and, 
more importantly, where in your systems or processes WPV 
may be a heightened risk. Some areas to investigate: 
 

• Facility type/setting specific vulnerabilities 
• Accessibility 
• Location/demographics 
• Environmental and administrative controls 
• Management leadership and commitment 
• Training 
• Managing threats and escalating behaviors 
• Crisis management 
• Recovery management 

Some of our customers are tackling this issue through 
more targeted incident reporting, training in the de-
escalation of aggressive behaviors in high-risk areas and 
implementing initiatives to increase awareness. An 
effective WPV prevention program first requires a 
commitment to safety and security with a program that 
assigns a team responsible for its implementation; 
understands and periodically assesses the organization’s 
risk factors; trains all staff on warning signs and how to 
respond; practices real-life scenarios; works with local 
law-enforcement agencies; and employs strategies to 
respond to reports of WPV in real time. 
 
The Opioid Crisis 
 
The opioid crisis is among the most rapidly expanding 
areas of concern in healthcare today. News reports of 
the rising death toll from misuse appear daily as litigation 
mounts. Many are likening this state of affairs to both the 
tobacco and fen-phen eras of earlier decades. We are 
seeing claims frequency from care rendered by 
individual healthcare providers and pharmacies, as well 
as all facets of the distribution chain and manufacturing. 
 
The emergence of prescription opioids as an option for 
treating pain has created unforeseen consequences.  
Opioid pain relievers are generally safe when taken for a 
short time and as prescribed by a doctor, but because 
they produce euphoria in addition to pain relief, they can 
be misused, leading to dependence, addiction, 
overdose incidents and death.5 Every day, more than 115 
people in the U.S. die from opioid overdoses.6 

 
Pharmaceutical companies are no longer the only target 
of litigation and enforcement actions. Physicians, hospitals, 
clinics and pharmacies are also increasingly vulnerable.7 

They are facing allegations of negligent prescribing 
resulting in addiction and/or death. In particular, some 
patients, now plaintiffs, allege they expressed concern 
about addiction to their physicians and asked for help, but 
instead were given more opioids. 
 
As a remedy to this crisis, enforcement actions at the 
federal and state levels are concentrating on improper 
 

 

prescribing, fraudulent distribution of medically 
unnecessary controlled substances and unusual or 
disproportionate opioid dispensing. These efforts have led 
to limitations on prescriptions, mandatory education for 
prescribers, chronic pain treatment guidelines, screening 
protocols for substance use disorders and mandatory 
compliance with prescription drug monitoring program 
reporting for physicians and pharmacists. 
 
Some of our customers are responding to the opioid crisis by 
employing a proactive approach to managing their risks 
and preventing harm to patients. Some examples include: 
 

• Leveraging decision support systems within the 
electronic health record to guide and monitor 
prescribing practices 

• Educating clinicians on safe prescribing, by specialty, 
and the use of non-opioid modalities as alternative to 
opioids 

• Implementation of patient and family education 
programs prior to surgical procedures 

• Drug diversion monitoring programs 

Combating the opioid crisis is not a singular initiative, but 
rather a cultural commitment to staying informed about 
opioid misuse, abuse and diversion, educating all 
stakeholders and continually evaluating the 
effectiveness of this process. 
______________________________________________________ 
This material is reprinted with the permission of Zurich North America.  It is reprinted from Zurich’s 2018 
Benchmark Study of Healthcare Claims which can be accessed at 2018 Benchmark Study of Healthcare 
Professional Liability Claims. The content is the exclusive property of Zurich NA. You may not use, 
reproduce, modify, transmit, distribute or publicly display this material or a portion thereof without the prior 
written permission of Zurich NA. The commercial use, reproduction, transmission or distribution of this 
information without the prior written consent of Zurich NA is strictly prohibited. 
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to a broad range of medical/dental and podiatric 
groups.  The broadening of the quality assurance 
responsibilities in Qualified Group Practices and the 
concomitant protection of the measures undertaken to 
improve the quality of medical care within the group 
practice, is the focus of the legislative efforts currently 
underway in New York State. 
 
The legislature in New York recognizes that group 
practices (e.g. ProHealth, CityMD, etc..), including 
group practices owned by hospitals and health care 
facilities, are becoming the norm for physicians, dentists 
and podiatrists and range in size from small groups to 
large organizations with hundreds of practitioners.  
Members of the legislature justify extending the 
protections of the Public Health Law to such groups in 
recognition of the growing awareness that as groups 
have grown in size and sophistication, assuring quality 
of care is no longer solely the obligation of an individual 
provider but rather a group obligation to review 
outcomes and collaborate on improvement of patient 
care.  To effectively improve the quality of care within 
the group, it is acknowledged that its members require 
the protection of confidentiality to allow the free 
exchange of ideas and engagement in measures to 
improve the practice of the members of the group. 
 
Bill S3662 was drafted that a group practice “may” 
operate a malpractice prevention program and be 
entitled to the legislative protections of the Public Health 
Law.  It is currently unknown whether participation by 
group practices in internal quality assurance measures 
will remain voluntary or mandatory under future iterations 
of the Bill.  As currently envisioned, the law in NY would 
not mandate participation by group practices.  Practices 
voluntarily operating malpractice prevention programs 
would be entitled to the protections embodied in PHL 
section 2805-j(a)-(g) and would be required to maintain 
a quality assurance committee, create sanction 
procedures, review credentials and competence of its 
members, promptly resolve patient grievances, collect 
information about negative outcomes and have both 
verifiable record keeping and educational programs on 
patient care issues. 
 
As presently drafted, NY law would provide that a 
Qualified Group, engaging in quality assurance 
practices, could avail itself of the protections of the PHL 
and keep its quality assurance information confidential 
from discovery in a medical malpractice litigation.  This 
is a significant protection.  Under current law, any in-
house quality assurance of a group practice is 
discoverable by plaintiff’s counsel in a medical 
malpractice case.  Any documents created by the 
group during quality assurance meetings must be 

In an effort to encourage and support efforts by group 
practices to engage in open and productive quality 
assurance practices and improve health care in New 
York State, the legislature, since January of 2017, has 
worked to draft an acceptable bill to establish law 
under which Qualified Group Practices can avail 
themselves of the confidentiality provisions currently 
extended to Quality Assurance Departments of  
hospitals and health care facilities under the Public 
Health Law and the Education Law.  At the close of the 
legislative session in June 2018, Bill S3662, died for the 
third time in Committee without reaching a vote.  It is 
anticipated that efforts to adopt this legislation will be 
part of the next legislative cycle. 
 
The confidentiality protections granted to hospitals and 
health care facilities were adopted by the NYS 
legislature to enhance open and thorough scrutiny of 
the medical care provided and encourage internal 
corrective measures.  The rationale for the 
confidentiality afforded to such peer review 
information was articulated by the NYS Court of 
Appeals in Logue v. Velez, 92 NY 2d 13 (1998) holding 
“the purpose of the discovery exclusion is to ‘enhance 
the objectivity of the review process’ and to assure the 
medical review committees ‘may objectively analyze 
the quality of health services rendered’”. 
 
The extension of the confidentiality protections beyond 
the hospital/facility sphere was initially considered by 
State Legislatures when Accountable Care 
Organizations (ACOs) were recognized in the 
Affordable Care Act, signed into law in 2010, as a 
measure to slow rising healthcare costs and improve 
quality of care in the traditional Medicare program.  
ACOs are defined in the Act as “a local network of 
providers that can manage the full continuum of care 
for all patients within their network.”  Essentially, 
physicians, from the same or multiple specialties, came 
together as a recognized group, which allowed them 
to offer patients access to a broad range of services, 
ideally at reduced rates, and required them to 
undertake the type of self-policing required of hospitals 
to insure the quality of care envisioned by the 
Affordable Care Act.  In 2011, NYS granted 
Accountable Care Organizations the same privileges 
extended to hospitals under the Public Health Law, 
deeming these organizations a ‘hospital’ solely for the 
purposes of malpractice prevention programs under 
PHL section 2805m and Education Law 6527.3. 
 
Coming somewhat late to the party, while the NYS 
legislature works to draft an acceptable Bill which 
would extend the confidentiality protections beyond 
the narrowly defined ACOs, over 50% of the States in 
the Union have passed laws granting such protections 

Proposed Extension of Confidential Protection 
 to Medical Group Practices: 

Benefits and Caveats 

By Elizabeth A. Horan and Anina H. Monte 
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turned over upon demand during discovery. Any 
physician in the group can be subpoenaed to testify 
about discussions regarding the practice of a member 
physician and measures undertaken to improve that 
physician’s practices. 
 
A caveat to group practices is that the exceptions to the 
Public Health Law as it currently exists would remain even 
under the new proposed legislation.  A defendant 
doctor who makes statements at an in-group quality 
assurance meeting can be called upon to testify to such 
statements and any recordings of such statements 
(written, audio or video) would be discoverable. 
 
Should N.Y. follow the majority of the States and enact 
the legislation currently envisioned, it is recommended 
that the members of a group practice work with counsel 
to establish in-group malpractice prevention and 
education programs which meet the criteria of the 
Public Health Law, while not creating a penetrable 
paper trail or allowing potential defendants to actively 
participate in quality assurance meetings.  
 
The legislative intent of Bill S3662 as currently drafted, to 
enhance the quality of medical care in NYS, is laudable.  
It allows for the open and frank review and analysis of 
the care provided by a Qualified Group and 
encourages self-critique and advancement of medical 
practices.  The proposed legislation creates an 
environment in medical groups which serves to the 
benefit the individual patient and the community.  The 
protections afforded by the proposed legislation are 
extremely useful in litigation.  With the guidance of legal 
counsel to enable a group practice to avail itself of the 
full protection of the confidentiality under the proposed 
law, participation in the quality assurance and 
education measures required is recommended. 
 
All those involved in the health care community, 
medical, administrative and legal professionals, are 
encouraged to monitor the developments of the 
proposed legislation when the NYS legislative session 
convenes in the autumn of 2018.  It is anticipated that 
NYS will join the majority of the States in our country in 
adopting legislation similar to that embodied in Bill S3662.  
Once signed into law, independent and hospital owned 
medical practices are encouraged to seek legal counsel 
to become Qualified Medical Groups within the 
meaning of the adopted legislation. 
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Helicopter Crash: Does this make sense? 
By Pamela Monastero, MBA 

 
This quarter’s column is inspired by several unfortunate 
events which recently garnered significant media 
attention; specifically, the crash of a tourist helicopter in 
the East River on March 11, 2018, the death of a beloved 
pet who was locked in an airplane overhead bin on 
March 12th and the collapse of an overhead bridge in 
Miami on March 15th.   Bearing the title of this column in 
mind, all of these events were preventable and defy logic 
and common sense.  In fact, the events leading up to the 
helicopter crash and bridge collapse are eerily 
reminiscent of the mishaps in the Titanic sinking; 
reinforcing that history repeats itself and lessons learned 
may be a misnomer.  We explore several notable 
historical events here, some of which involve the 
transportation industry and government.  We note 
similarities to healthcare with respect to operating in 
extremely complex and pressured environments, with 
many variables and moving parts.  When repeat events 
or the inexplicable occurs, it becomes obvious that 
lessons have not been learned from prior experiences 
and that common sense does not always prevail.  We 
rely heavily on systems reviews and analyses that are 
sometimes too narrow in scope and can be tainted by 
variables such as available resources, politics, corporate 
culture, disruptive personalities, etc., ultimately 
culminating in implementation of risk avoidance 
strategies that could be short-sighted.  This column 
reviews innovative approaches to help improve 
organizational learning.  
 
History Repeats Itself: 
Recall the Risky Business column several years ago, 
likening the Titanic sinking to healthcare misadventures 
that highlighted the absence of appropriate emergency 
preparedness, staff training and lack of safety focus.  
Similar to the recent helicopter crash (deconstructed 
below), the Titanic disaster is a perfect example of a 
Swiss Cheese Model1 where, if any combination of 
events had not occurred, the accident would have been 
prevented (e.g. defective bolts in the hull, over-reliance 
on presumed water tight compartments and “un-
sinkability,” missing essential equipment e.g. binoculars, 
shortage of lifeboats, disregarding important weather 
warnings, etc.).  To further reinforce the failure of 
lessons learned from historical events, the New York City 
Triangle Shirtwaist Company fire on March 25, 1911 is 
another example of a preventable disaster.  In that fire, 
145 workers were killed due to neglected safety 
features, e.g. cramped working spaces, stairwells locked 
from the outside, an inadequate fire escape, locked 
doors in the factory, lack of internal fire sprinklers (at the 
time, it was common practice for owners to burn down 
their workplaces in order to collect insurance, therefore 
many deliberately failed to install sprinkler systems) and 
other nefarious practices2. Almost 80 years to the exact 
date, another fire struck the Happy Land Social Club.3 
The structure that housed the social club had been 
issued several building violations and had prior fires,  

mandating that the landlord install a sprinkler system 
These violations and the lack of a sprinkler system were 
not remedied (tragically, a comedy of bureaucratic 
oversights seems to have contributed to this); 
furthermore, the fire was exacerbated by inadequate 
and blocked exits (a steel rear door was welded shut and 
a first floor window reinforced with steel bars on the 
inside and covered completely by concrete block).  
Retrospectively, it seems apparent that simple common 
sense was not exercised by the individuals involved in 
these events, begging the question “Why?”  The answer 
is perhaps best addressed by behavioral health 
specialists with expert insights into human conduct. 
 
Recent events: 
Briefly stated, media coverage of the helicopter accident, 
the bridge collapse and the family pet left in an overhead 
airplane bin paints a picture reminiscent of the Keystone 
Cops antics.  For instance, when would it ever make 
sense to trap an innocent, defenseless animal in an 
oxygen-deprived environment for an extended period of 
time and expect the animal to survive?  When would it 
ever make sense:  (a)  to transport untrained civilians in a 
helicopter without doors; (b)  to shackle passengers’ feet 
(this is reminiscent of the 1993 movie, The Fugitive, 
where the prisoners were shackled, making escape 
nearly impossible in an unforeseen, perilous situation—
the bus crash with a speeding train); (c) to entrap the 
passengers in body harnesses that lack quick release 
mechanisms and which require a cutting tool for quick 
release; and (d) to locate an fuel lever in an area where it 
can be easily manipulated to cut off the essential fuel 
supply?  And, finally when would it ever make sense to 
install and perform a stress test on a 175 foot span, 950 
ton concrete bridge in the presence of pedestrian and 
vehicular traffic?  Clearly, these would NEVER make 
sense under any circumstances. 
 
Outlined below is a detailed review of the helicopter 
crash, noting that this event, as well as the bridge 
collapse and pet death, will no doubt be thoroughly 
analyzed by the appropriate oversight entities that will 
deconstruct the events and review policies, practices, 
equipment and training to identify causal factors.  
Ultimately, corresponding safety changes will be 
developed and the oversight authorities will feel 
confident that the lessons learned and risk mitigation 
strategies implemented will prevent future recurrences 
of similar events.  The question remains:  How do we 
actually impart lessons learned?  How are they weaved 
into the fabric of an organization (e.g. operationalized, 
organizational learning)?  How do we inspire individuals 
to challenge the status quo and ask “Does this make 
sense?”  prior to executing a task, regardless of training 
and standard operating procedure (SOP).  When faced 
with escalation by an individual who challenges the 
status quo, does leadership embrace this and make the 
necessary practice changes?    
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Helicopter crash: 
In dissecting the helicopter crash, we learned the following:   
 
1. According to the Medical Examiner’s review, the 5 passengers 

died from drowning.4 The pilot escaped because he had worn 
only a seatbelt.  It is estimated that the passengers had less 
than one minute to escape the sinking helicopter while 
suspended upside down in the dark, murky cold waters of the 
East River.  Based on media reports,5,6 pilots at the helicopter 
company allegedly warned management of safety concerns 
but feared retaliation.  It was noted that this was the third 
crash for this company in the past 11 years.  In response to this 
crash, the Federal Aviation Administration (FAA) “issued an 
order suspending ‘doors off’ flights involving ‘restraints that 
cannot be released quickly in an emergency.’”  Sifting through 
the press related to this event, a Swiss Cheese scenario 
emerged similar to Titanic:   
• “Doors off” helicopters:  prior to this crash, the FAA had not 

previously specifically regulated doors-off helicopter flights.   
• Safety harnesses:  the National Transportation Safety Board 

(NTSB) stated that the “proprietary” harness used by the 
passengers on the helicopter “was not evaluated by the FAA 
and the system was not installed by the helicopter company 
but was a collection of ‘off-the-shelf components.’  The 
helicopter company pointed out that the FAA had 
performed a site inspection on October 31st 2017 and the 
“inspectors observed the harness and tethering process and 
continued to permit their use.”  The FAA countered by 
stating they conducted “routine oversight…and observed 
supplemental harnesses outside a helicopter…but would not 
have rendered judgement on the harnesses as supplemental 
harness restraints are not subject to inspection.”   The 
harnesses used were merely yellow nylon construction 
harnesses available on Home Depot’s website for $52, 
available in one-size only.”  Further, zip ties were used to 
obtain a tighter harness fit for smaller customers, including 
women and children and blue painter’s tape was used to 
secure harnesses and passenger seatbelts and prevent 
unbuckling.  Thick rubber bands later replaced the painter’s 
tape after complaints by some pilots. 

• Safety training:  according to an article, the pilot stated that 
he “provided a safety briefing to the passengers before 
takeoff…including how to use a cutting tool to sever the 
restraints.”5   The article notes that it would have been 
difficult for the passengers to reach the tether fastening (to 
the yellow harness) to release them; and, even if they could, 
it would have been difficult for passengers to disconnect the 
carabineers connecting the tethers and harnesses on their 
own.  Therefore, a seatbelt cutter (hook-shaped blade) was 
provided to each passenger with video instruction to easily 
sever the tether in emergencies.  Of note, the tethers 
demonstrated in the video were different from the ones used 
on the flight, which proved to be difficult to sever using the 
cutter. 

• Engine failure:  it was noted that the pilot believed there 
was engine failure when the fuel pressure warning lights 
were activated and, when he reached for the emergency 
fuel shutoff lever in preparation for the emergency landing,   
he realized that it was in the off position and noted a  

• portion of the front seat passenger’s tether beneath the 
lever.  No engine abnormalities were noted on investigation.  
The pilot maintained that “the fuel cutoff lever had been 
tripped and the tether of his front-seat passenger (who he 
unsuccessfully tried to release from his harness after the 
crash).6 

• Flotation device:  the flotation device malfunctioned and did 
not fully deploy, resulting in the helicopter sinking. 

 
According to an aviation attorney, “the entire concept of an open 
door aerial flight that requires the type of harness seen in the 
East River crash fails the common sense test.  It’s unsafe overall, 
it’s not a position any passenger should ever have to be put 
into.”7 In retrospect, this event would appear to be the result of 
gross negligence, and, given currently available information 
raises these questions: 
• The quality and detail of pre-flight safety training given to 

passengers; 
• The wisdom of civilian passengers in helicopters without 

doors; 
• Use of safety harnesses without automatic release; 
• Redundancy of foot shackles that cannot be released; 
• Safety-release tools that are not readily accessible and are 

difficult to use;  
• Poor design—critical fuel controls mounted on the floor of 

the AS-350 helicopter (previously identified in prior 
helicopter crashes)—some models have safety shields 
installed to prevent an accidental shut-off;8 

• Frequency of safety checks as all of the flotation devices did 
not deploy on impact; and 

• Automatic interior lighting in dark, murky water. 
 
As healthcare professionals who review patient safety issues, we 
can relate to the helicopter case and commiserate with the NTSB 
as they perform the case deconstruction, investigation and 
development of corrective action plans.  While events we review 
in healthcare generally tend to be less dramatic than what the 
NTSB contends with, it is nonetheless challenging to make sense 
of repeat and high profile events.  Like the NTSB, we struggle 
with:  (1) poorly designed systems (e.g. finding hidden 
information in an electronic medical record, medication pumps 
that are challenging to program, alarm fatigue, etc.); (2)  staff 
who exercise poor judgment (e.g. overriden safety warnings such 
as electronic alerts, pharmacy interventions, etc.) which  result in 
weight based dosing errors and other medication errors; (3) 
common sense failures  (e.g. staff who walk away from elderly 
high risk falls patients during toileting, hand hygiene compliance, 
staff who treat or transport patients without first validating 
patient identification, etc.);  (4)  misadventures (e.g. vulnerable 
patients who are taken to the operating room without 
appropriate medical optimization, wrong patient/site/ 
side/procedures); (5)  culture, politics, and personalities (e.g. 
resource availability, ignoring disruptive behavior, never 
challenging the status quo for fear of reprisal, etc.); and (6) the 
inexplicable (single-use vials used for multiple patients, the 
provider who carved his initials into the patient’s abdomen, etc.).  
When healthcare professionals encounter repeat events that 
were perceived to be corrected via prior risk reduction strategies 
or corrective action plans, we become frustrated at failures of 
common sense and lessons learned.  A review of behavioral 
 



R I S K Y  B U S I N E S S   
 
  
 

 
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Page 12 The Risk Management Quarterly /  Volume I 2019 

health literature provided interesting insights into the human 
psyche and provides some concrete measures to foster 
organizational learning.  In addition, a review of a Homeland 
Security study on lessons learned is also insightful and highlights 
barriers to learning with recommendations for improvement.  
Highlights from both articles follow. 
 
Human behavior—why do we fail to learn from past mistakes? 
In terms of patient safety, we are taught one of the defining 
characteristic of a high reliability organization (HRO) is to 
demonstrate a “preoccupation with failure.”  We continue to 
struggle, as an industry, to integrate this into organizational 
learning.  Of interest, based on a Harvard Business Review (HBR) 
article,9 even leaders who subscribe to the need for continuous 
learning find it “difficult to practice what they preach”--while 
leaders believe that learning comes from failure, “their actions 
show a preoccupation with success.”  This is diametrically 
opposed to the HRO principle.  The authors maintain that this is a 
result of “biases that cause people to focus too much on success, 
take action too quickly, try too hard to fit in, and depend too 
much on experts” and explores how these interfere with 
learning. This preoccupation with success impedes learning by 
raising four challenges:  (1) fear of failure; (2) a fixed mindset; (3) 
overreliance on past performance; and (4) attribution bias. 
• Fear of failure speaks for itself—feelings of shame, anger and 

a tendency to sweep such events under the rug, risk 
avoidance (no infrastructure or resources for experimentation 
or failure) and manager tolerance of failure.   

• Mindset reflects two approaches—“fixed” (those who 
believe intelligence and talent are innate and unchangeable 
and think mistakes signal a lack of ability; they avoid failure 
at all costs, thus limiting the ability to learn due to focusing 
too much on performing well) and “growth” (those who 
believe intelligence and talent can be enhanced through 
effort and regard mistakes as opportunities to learn and 
improve; they are risk takers, seek challenges and learning 
opportunities and believe you can always get better and do 
not see failure as a sign of inadequacy).  

• Overreliance on past performance—tendency to evaluate 
individuals based on past achievements and competencies 
but not on an individual’s potential for improvement (which 
consists of curiosity, insight, engagement and determination).  
“High potential individuals perform better than their peers 
with less potential as a result of their openness to acquiring 
new skills and their thirst for learning.” 

• Attribution bias:  the tendency to ascribe successes to hard 
work/brilliance/skill (vs. luck) and blaming failures on bad 
fortune hinders learning.  If individuals do not recognize 
that failure resulted from their own actions, they will not 
learn from their mistakes.   

The HBR authors put forth several recommendations to help 
foster organizational learning.  Destigmatize failure by 
emphasizing that mistakes are learning opportunities and have a 
culture that is supportive, open and accepting of failure.  
Embrace and teach a “growth” mindset vs. “fixed” mindset to 
encourage growth, self-improvement, skill/talent development 
and high performance.  Consider an individual’s potential when 
hiring and promoting vs. the natural inclination to hire and 
promote individuals like oneself.  Use a data-driven approach to 
identify the causes of success and failure—focus on presenting 
 
 
 

data in a neutral and transparent fashion.  Be aware of inherent 
bias towards action (e.g. working harder, looking for quick 
solutions, etc.) vs. planning, which can be detrimental to 
improvement for several reasons:   

1. Exhaustion--e.g. hand hygiene compliance falls during busier 
shifts; and  

2. Lack of reflection—in the digital age, we are always “on” with 
no time for thought or reflection, especially regarding what we 
did well, what went wrong, etc.  Break time, vacations, lunch 
time, meeting-free time blocks are restorative.  Reflection is 
important in deconstructing failures and successes. 

 
Be cognizant of bias towards fitting in, which poses two 
challenges:   

1. Feeling the need to conform and adhering to written and 
unwritten codes of behavior—this is limiting what an 
individual brings to the organization.  Steve Jobs stated “It 
doesn’t make sense to hire smart people and tell them what to 
do; we hire smart people so they can tell us what to do;” and  

2. Failure to use one’s strengths—when an individual conforms 
to what they think the organization wants, they are less likely 
to draw on their own strengths, e.g. creativity, individuality, 
etc.—the very talents that make them stand out. This is a 
result of fear of rocking the boat. 

 
Leaders should encourage, motivate and support individuality 
(e.g. allotting part of work time to creative pursuits) and provide 
support and feedback (called “appreciation jolts” by the authors) 
independent of annual performance appraisals.  According to the 
HBR authors, this results in lower burnout, lower turnover and 
improved performance.  Managers should focus on these 
questions:  Do I know what my employees’ talents and passions 
are?  Am I speaking to them about what they do well and where 
they can improve?  Do our goals and objectives include making 
maximum use of our employees’ strengths?  The authors 
encourage increasing awareness and engaging staff on safety and 
other issues and suggest open ended discussions that foster 
active discussion about process improvement vs. passive learning 
(e.g. about policies and procedures).  Organizations should 
aggressively seek to identify and remove barriers that prevent 
individuals from using their expertise. 
 
The HBR authors also expressed concerns about bias towards 
experts, e.g. consultants, engineers, six sigma teams, etc. 
because this creates challenges as well:  

1. The definition of an “expert” can be too narrow, relying on 
titles/degrees/years of experience vs. a multidimensional 
construct that looks at different experience, e.g. time spent on 
a front line or with a particular client base, etc.; and 

2. Inadequate frontline involvement –frontline people are 
generally in the best position to identify and solve problems 
but they are often not empowered to do so. Organizations 
should not only encourage problem solving on the frontline 
level but compensate staff for it as well. 
 

In addition, individuals need both specialization (doing the same 
task repeatedly) and variety (switching between different tasks) 
as these are important components of learning and also open 
staff to new experiences.  The authors conclude that while it may 
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be less expensive and easier in the short run to ignore failures, 
ignore incorporating reflection time in work schedules, require 
compliance with organizational norms and turn to experts for 
quick solutions, these short-term approaches limit the 
organization’s ability to learn.  Instituting measures to counter 
the biases cited will unleash the power of organizational learning 
and continuous improvement.   
 
Homeland Security Affairs:  lessons we don’t learn: 
According to a Homeland Security Affairs study of lessons not 
learned,10 “the term ‘lessons learned’ may be a misnomer.  
Anecdotal evidence suggests mistakes are repeated incident 
after incident.  It appears that while identifying lessons is 
relatively straightforward, true learning is much harder – lessons 
tend to be isolated and perishable, rather than generalized and 
institutionalized.  The need to capitalize on experience is 
important and the article reports on the results of a qualitative 
study of lessons learned and the efficacy of the processes by 
which responders hope to learn them.  The article explores the 
Federal response to numerous large scale incidents, among 
which include Hurricane Katrina (2005), the September 11th 
attacks (2001), the Oklahoma City bombing (1995) and Hurricane 
Andrew (1992) and selected some of these, as well as other 
incidents for review.  The Committee reviewing the response to 
these events identified command and control issues and 
highlighted the need to create sound command structures.  The 
group noted that “we fail to learn this and other crucial lessons 
that have been identified in after-action reports (AARs) for 
decades” and the article focuses on exploring why and how to 
improve on this.  They identified six research questions: 
1. Is it true that lessons recur? 
2. What lessons are persistently identified? 
3. Why do these lessons continue to be identified as important? 
4. Why are these lessons so hard to learn? (e.g. why do agencies 

have difficulty devising and implementing corrective actions 
once lessons are identified?) 

5. How do lessons-learned processes work? 
6. How can they be improved? 
 
The study is too extensive to detail in this column but is 
recommended reading for healthcare professionals interested in 
effecting organizational change vis-à-vis lessons learned.  The 
study was a result of an analysis of the U.S. Army’s AARs, which 
were identified from several major incidents.  A table was 
developed and highlighted the following common categories of 
lessons:  communications, leadership, logistics, mental health, 
planning, public relations, operations, resource management, 
training and exercises.  The incident managers involved in the 
study identified the following lessons as being important and 
recurring in five main areas:  command (uncoordinated 
leadership), failed communications, weak planning, resource 
management (constraints) and poor public relations. As to why 
lessons are not learned, the team acknowledged that “large, 
complex incidents are inherently challenging to manage, noting 
they are destructive, unpredictable and impose extraordinary 
demands on decision-making and service-delivery systems of the 
affected communities.  Nevertheless, responders claim that 
many problems encountered repeatedly are solved anew each 
time, suggesting that it should be possible to inculcate 
improvements across time and agencies.  It should be possible to 
 

 
 
 

solve at least some of these problems once and for all, rather 
than time and again. This section reports findings that illuminate 
the challenges to this proposition in five general areas: 
motivation for change, review and reporting process, learning, 
training and exercise (testing practicing, refining, inculcating new 
lessons-derived behaviors and resources (for training).”  
 
The study highlights some interesting findings:   enduring change 
needs to address the structure, system and culture of an 
organization so that patterns of behavior can be adjusted; 
institutionalizing a new process requires long-term commitment 
and that learning processes are especially vulnerable due to an 
abundance of short-term distracters; and other priorities 
intervene (e.g. political priorities, sensational concerns like 
terrorism, workforce turnover, other concurrent organizational 
change efforts, daily missions, etc.), conspiring to derail 
organizational transition.  Several pearls of wisdom highlighted 
are applicable to all industries:  (1) lesson learning is more a lack 
of will and commitment vs. lack of ability; (2) lessons learned 
must be a priority for leaders in order to have a trickledown 
effect; (3) commitment needs to be vertical, with federal 
agencies committing to identifying the lessons learned that are 
relevant to them.  Most big lessons are inter-agency lessons and 
requires cross-learning within and across agencies, not to be 
done in isolation—systems for learning must span the barriers 
that are local, multi-local, State, Federal and across various 
disciplines and agencies; (4)  most AARs focus on tactical and 
operational issues and are retrospective in nature, offering very 
little insight into the more strategic dimensions of disasters and 
do not take a prospective review about preventative measures; 
and (5)   focused research can improve understanding of how to 
make lesson learning work well.  Study participants across the 
board particularly felt the key to learning lessons is via improving 
training and exercise by recasting exercises as learning activities 
targeted at improving performance vs. punitive tests where 
failure is perceived as threatening the organization’s ability to 
garner funding or maintain political favor.     
 
In terms of organizational learning, the Homeland Security study 
specifically outlines the inherent challenges in operationalizing 
lessons learned across a myriad of government agencies and 
municipalities—which is significantly more complex than sharing 
information across a healthcare system or within the disciplines of 
a single organization.  Healthcare is not alone in the struggle to 
inculcate lessons learned and challenging the status quo to 
encourage common sense questions.   Hopefully, by implementing 
some of the organizational learning recommendations as 
suggested in the literature, we can make the necessary changes to 
learn from past mistakes and avoid repeat performances.   
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Dear Risk Manager: 
 
This column, which will appear regularly in the AHRMNY Risk Management 
Quarterly Journal (RMQ), is designed to support both the novice and seasonal risk 
manager by presenting brief pearls of wisdom based on the experiences of our 
colleagues. The column is based on the contributions of our constituent members, 
to whom we are grateful for sharing their experiences. We continue to encourage 
our members to submit their experiences anonymously for inclusion in this column. 
Please email any suggestions to: Pamela.Monastero@nyumc.org or mail to 
AHRMNY utilizing the RISKY BUSINESS FORM. The form permits confidentiality. 
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Join us in congratulating the following AHRMNY members for volunteering 
to share their achievements featured in this edition's MEMBER Spotlight

_________________________________

MEMBER

_________________________________
Linda Foy, Assistant Vice President of Enterprise Risk 
Management presented an ASHRM webinar entitled, "Risk 
Avoidance through Safe Patient Mobility" on July 25, 2018. 
She was joined by Andrew Hepburn, National Diligent 
Director of Arjo & Diligent Consulting. The presentation 
focused on the foundation of safe patient handling and 
mobility in the context of risk management.
 
Linda serves an AHRMNY Board Member and is also the 
Chair of the Publications Committee for this journal.
 

Cassandra DeLaMothe is an Associate Director of Risk 
Management and has worked in the Risk Management 
Department since 2012. Prior to coming to Elmhurst, she 
was an attorney in private practice and has more than 20 
years of legal experience. She is a member of AHRMNY 
and ASHRM. Cassandra achieved the designation of 
Certified Professional in Healthcare Risk Management in 
May, 2018.
 

Cassandra DeLaMothe, Esq., CPHRM - NYC Health & Hospitals / Elmhurst

Julie Shahroudi is the Assistant Director of Quality Improvement 
and Chairs the Risk Committee at New York University's (NYU) 
Student Health Centers. Julie has experience in the private 
sector, not for profit, City and State government, and with the 
Veterans Health Administration (VHA). Her work has covered 
inpatient and outpatient settings at hospitals, student health, 
grants management, Medicaid, Medicare and Long Term Care 
Insurance. Although Julie has more than 20 years of experience 
in healthcare, she is new to ASHRM and AHRMNY, and 
honored to receive the CPHRM certification and enterprise Risk 
Management Certificates within the last year.
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Healthcare Enterprise Risk Management (ERM) 
Considerations with Federal Fraud 

By Andrew Boley, Dawn M. Giunta and Mike Midgley 

The United States tends to spend more per person on 
healthcare than comparable countries. Healthcare 
spending per person in the U.S. was $10,348 in 2016.  
This is 31% higher than Switzerland, where they spent 
$7,919 per person in 2016.1  In addition, under current 
law, the overall U.S. national healthcare spending was 
$3.3 trillion in 2016, and is projected to grow at an 
average rate of 5.5 % per year for 2017-2026 and to 
reach $5.7 trillion by 2026.  The two U.S. government 
sponsored health plans, Medicare and Medicaid, 
combined supported $1.24 trillion in healthcare 
spending in 2016.2    
 
There is a reasonable argument that in the U.S. 
healthcare expenditures are higher than average due 
to fraud against the government involving 
inappropriate Medicare and Medicaid claims.  The U.S. 
Department of Justice obtained more than $2.4 billion 
in healthcare settlements and judgements from civil 
cases involving fraud and false claims against the 
government in the fiscal year ending Sept. 30, 2017.  
U.S. federal authorities recouped $4 for every $1 spent 
on enforcement in the past three years. In 2017 there 
were 967 new criminal healthcare fraud investigations 
where federal authorities prosecuted 439 cases 
involving 720 defendants (639 defendants were 
convicted of healthcare fraud related crimes). Most of 
these cases involve violations of the federal False 
Claims Act, Stark Law and Anti-Kickback Statute. Many 
of these cases are presented in detail on the Office of 
the Inspector General (OIG) website for enforcement 
actions at this link: 
https://oig.hhs.gov/fraud/enforcement/criminal/index.asp 
 
Failure to comply with the federal False Claims Act, Stark 
Law and Anti-Kickback Statute puts the healthcare 
organization, providers and the executive team at risk 
for repayment of falsely claimed bills, fines and 
penalties, oversight by the federal government under a 
corporate integrity agreement, criminal prosecution 
and exclusion from government payer programs.  These 
are just a few examples of the risks involved with 
noncompliance with these fraud statutes.  We will 
discuss the history and provide an overview of the 
federal False Claims Act, Stark Law and Anti-Kickback 
Statute followed by a review and evaluation of the 
enterprise risks for noncompliance.  
 
Overview of False Claims Act, Stark Law and Anti-
Kickback Statute 
 
During the American Civil War, under the administration 

of President Abraham Lincoln, the government 
enacted the False Claims Act in March of 1863.  The 
purpose of the False Claims Act was to impose liability 
on those who defraud governmental programs. The 
Act is most known for its qui tam provision, which offers 
a potential reward to those who file actions on behalf 
of the government. Individuals not affiliated with the 
government who file a claim under the Act may 
receive a portion of any recovered damages. 
Between 1987 and 2013, with the help of such 
individuals, the government recovered $38.9 billion 
dollars under the False Claims Act. 
 
While the Act was primarily used against defense 
contractors, in the late 1990’s health care fraud was 
on the rise and became a major concern under the 
Act. In 1996, the first claim was filed in the case of 
Franklin v. Parke-Davis, involving health care fraud 
and bills submitted for payment by Medicaid and 
Medicare.  The False Claims Act remains the 
government’s primary line of defense for imposing 
liability for health care fraud.  
 
In order to impose liability under the False Claims Act, 
the government has to prove that: 1) the defendant 
presented or caused another to present, a claim for 
payment to the federal government; 2) that claim was 
false or fraudulent; and 3) the defendant knew said 
claim to be false and/or fraudulent. The Courts have 
gone back and forth on a case-by-case basis trying to 
establish a standard to be used in health care fraud 
and abuse actions. The government need not prove 
that a health care defendant intended to defraud the 
government, but only has to show that the defendant 
knew about the false claim.  
 
According to the Department of Justice, the following 
factors are considered when determining whether a 
defendant’s claims were knowingly or with deliberate 
ignorance or reckless disregard: notice to the provider; 
clarity of the rule or policy; pervasiveness and 
magnitude of the false claims; compliance plans and 
other steps to comply with billing rules; past remedial 
efforts; guidance by the program agency of its agents; 
prior audits or notice to the provider of the same or 
similar billing practices; and other  information that 
bears on the provider’s state of mind in submitting the 
false claims.  
 
During August 2018, Prime Healthcare Services, Inc.; 
Prime Healthcare Foundation, Inc.; Prime Healthcare 
Management, Inc.; and Prime’s Founder and chief 

https://oig.hhs.gov/fraud/enforcement/criminal/index.asp
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executive officer, Dr. Prem Reddy, agreed to pay the 
U.S. government $65 million to settle allegations that 
fourteen Prime hospitals in CA were involved in up 
coding, by intentionally submitting false claims to 
Medicare by admitting patients to their hospitals who 
required less costly, outpatient care and by billing for 
the exaggerated and more expensive patient 
diagnoses. The whistleblower in this case received 
$17.2 million. 
 
In response to the rise in health care fraud, the federal 
government enacted the Anti-Kickback Statute in 
1972, which prohibited the offering, solicitation and/or 
acceptance of any type of gift or payment in 
exchange for referrals for programs related to federal 
healthcare businesses. To discourage continuing 
fraudulent activity, in 1977, the Medicare/Medicaid 
fraud and abuse amendments increased the penalty 
from a misdemeanor to a felony. 
 
In 1985, in the landmark case of United States v. 
Greber, the Courts established that the payment of 
referring physicians for the use of laboratory service 
violated the statute, even if the payment was 
compensation for professional services. The 
government was under the contention that violating 
the statue drives up the cost of health care program 
costs, as well as, hinders the fairness for competition in 
the health field. It also could compromise the medical 
decision making process in the form of patient steering.  
 
The Anti-Kickback Law prohibits physicians from activities 
including providing free services or items from another 
provider where a referral relationship exists; paying or 
charging excessive amounts above or below fair market 
value to other for equipment, space or personnel 
services; and entering into joint ventures with other 
providers for which safe harbor exceptions do not apply.  
 
Today, the penalties for violating the Anti-Kickback 
Statue includes fines up to $25,000 and a five-year prison 
sentence per criminal offense. Civil penalties could 
include up to $50,000 in fines per offense plus an 
additional three times the amount of damages 
sustained by the federal government.   
 
In 2010, the Anti-Kickback Statue definitely became 
included as part of the liability of the False Claims Act.  
Such violations make up most of False Claims Act cases.  
In 2012, the well-known drug store chain Walgreens, was 
involved in a highly publicized Anti-Kickback case, 
which settled for $7.9 million when Walgreens allegedly 
offered promotions, including gift cards, to Medicare 
and Medicaid recipients in exchange for transferring 
their prescriptions to their pharmacies.  
 
Another example involving the Anti-Kickback Statute is 
presented in the case of Texas based Sightline Health 
LLC. In this case, Sightline Health LLC developed 
radiation oncology clinics in the US. The whistleblowers 
 
 
 
 
 

claimed that Sightline recruited urologists to invest in the 
development of the therapy centers in exchange for 
the referral of Sightline patients. This case raises concern 
because in many instances the physicians were referring 
their patients for unnecessary and expensive therapy 
treatments rather than a more affordable option that, in 
many cases, is equally as effective. As a result for their 
negligent behavior, SightLine has forfeited nearly $11.5 
million in penalties.  
 
After the Anti-Kickback Statue was enacted, the federal 
government enacted the Stark Law in 1989 as a way to 
eliminate financial motivation for physicians to send their 
patients for unnecessary testing, which ultimately raises 
healthcare costs. Also known as the “physician self-
referral law”, the Stark Law prohibits physicians from 
referring patients to entities for the provision of 
designated health services, which are reimbursable by 
Medicare, if the physician or immediate family has a 
financial relationship with such.  If found to violate the 
Stark Law, the provider has to repay all funds paid under 
the agreement as physicians are required to receive 
only fair market value for their services. The Stark Laws 
are strict liability provisions making the act, and not the 
intent, behind making a prohibited referral illegal.  
 
A recent example of Stark Law violation occurred in the 
California based Tri-City Medical Center. In this case, Tri-
City Medical Center was found guilty of maintaining 
financial ties with physicians who were referring patients 
with financial interests in mind rather than honest 
medical judgement. The California hospital was forced 
to settle for $3.2 million for its violations. 
 
ENTERPRISE RISK MANAGEMENT (ERM) CONSIDERATIONS 
  
The most ideal approach in evaluating organizational 
exposure to any risk is by using an ERM methodology. 
According to the American Society for Health Care 
Risk Management (ASHRM), ERM in healthcare 
promotes a comprehensive framework for making risk 
management decisions which maximize value 
protection and creation by managing risk and 
uncertainty and their connections to total value.3  Risks 
are assessed by seeking to understand the exposure 
across the organization and through the lenses of 
various perspectives. This is done by using risk domains 
to bundle similar types of risk and opportunities for 
value creation when identifying risks throughout the 
organization. The number of risk domains or the criteria 
for inclusion in a specific risk domain will be determined 
by the organization.  The most common risk domains 
and those identified within the ASHRM ERM model 
include the following: Operational, Clinical/ Patient 
Safety, Strategic, Financial, Human Capital, 
Legal/Regulatory, Technology and Hazard. (Table 1)  
These domains are recommended as useful in analysis 
of most exposures but there may be others as your 
organization develops its own ERM program and 
methodology to examine exposures.   
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Evaluation of risk across the organization should be done 
with consultation from professionals within the 
organization who are the experts in assessment of the 
exposures under each of the domains.  For example, the 
organization's Chief Information Technology Office is 
more aware of the cyber risks associated with 
implementation of a telehealth platform than the 
Human Resources Director who would contribute an 
analysis of the human capital risks.  The Chief Medical 
Officer will be more aware of the clinical risks involved in 
robotic surgery than the Chief Legal Officer who would 
analyze the regulatory risks. 
 
Micro risk assessments of specific issues/concerns are 

done on a routine basis using the eight domains to 
develop a risk inventory, whereas macro risk 
assessments of all the risks affecting the organization 
can be conducted annually for example. The process 
involves gathering the team of experts and making a 
risk list based on each domain.  Once the list of all risks 
are noted, they will be ranked using a one to five scale 
for likelihood, impact and velocity. The likelihood scale 
is used to identify how often or the number of times it is 
most probable a specific risk will distress the 
organization.  Table 2 provides a description of the 
rating methodology and the characteristics of each 
rating for likelihood.  All risks identified under each 
domain are rated for likelihood. 
 

Table 1: RISK DOMAINS DESCRIBED 
 

Domain Description/Example 

Operational 
inadequate/failed internal processes, people, systems that affect business operations 
(policy/procedure, infrastructure) 

Clinical/Patient Safety delivery of care (healthcare associated conditions, medication errors, falls) 

Strategic 
direction of organizationbrand, reputation, competition, failure to adapt to changing times, 
health reform or customer priorities (mergers and acquisitions, social media) 

Financial 
financial sustainability of organization (access to capital, external financial ratings, litigation, 
payer mix) 

Human Capital workforce (recruitment, retention, staff burnout) 

Legal/Regulatory ACA, fraud & abuse, licensure, accreditation, product liability, management liability, CMS, COPs 

Technology machines, hardware, equipment, devices & tools, EMR 

Hazard 
assets and their value (facility management, plant age, parking, lighting, location, security, 
valuables, construction/renovation, earthquakes, windstorms, tornados, floods, fires 

 

Table 2: LIKELIHOOD 
 

Rating Description Characteristics 

5 
Almost Certain/ 
Already Occurring 

• In System/Process: Knowledge-based decisions by trained person 
• Controls: Not working/may not exist 
• Expected to Occur: Daily/weekly 

4 Likely 
• In System/Process: Rule-based decisions by trained person 
• Expected to Occur: Annually 

3 Potential 
• In System/Process: Automated or controlled by trained person 
• Controls: Preventative, not detective 
• Expected to Occur: Every 2 – 5 years 

2 Unlikely • In System/Process: Highly automated with validation and monitoring 
• Expected to Occur: Every 5 – 20 years 

1 Rare 
• Controls: Preventative and detective 
• Not expected to occur 
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The impact scale is used to identify the anticipated outcome of the risk if it occurs.  Table 3 provides a description of the 
rating methodology and the characteristics of each rating for impact based on the specific domain.  All risks identified 
under each domain are rated for impact. 
 
Table 3: IMPACT 
 

Rating Financial Patient Safety Operations/Process Reputational Legal/Regulatory 

5 
Critical 

• Cash: Results in 
<20 days cash on 
hand 

• Property damage: 
>$25,000 

• Key contract loss 
• Loss of business 

• Death/permanent 
disability 

• Event:  
Suicide/rape/child 
abduction 

• Significant labor 
relations event 

• Workplace safety: 
multiple lost time 
injuries/recordable 
incidents 

• PHI/PI Breach: >100 

• Significant brand 
impairment; loss of 
significant market 
share 

• Sustained, negative 
media coverage 

• Customer 
satisfaction; <85% 

• Loss of license 
• State/Federal 

investigation 

4 
Major 

• Cash/expense 
$150,000 

• Property damage: 
$100,000 - 
$250,000 

• Additional 
unexpected 
capital required 

• Substantiated 
boundary or code 
of conduct incident 

• Major or critical 
health incident 

• Non-Compliance 
with Standard of 
Care 

• Loss/significant 
turnover of key 
personnel 

• IT systems disruption 
• Workplace safety: 

Lost time and 
recordable incidents 

• PHI/PI Breach: <100 

• Temporary but 
significant negative 
media coverage 

• Customer 
satisfaction: 85-88% 

• State/Federal 
inquiry (not 
investigation) 

 

3 
Moderate 

• Cash/expense: 
$50,000 

• Property damage: 
$10,000-$100,000 

 

• Upward trend in 
minor health 
incidents 

• No clinical 
continuity 

• Loss of or increased 
turnover in key 
positions 

• Operational 
disruption or 
increased costs due 
to regulatory change 

• Negative media 
mention (state) 

• Customer 
satisfaction: 88-90% 

• Corporate non-
compliance with 
financial impact 

• Insurance access 
implications 

2 
Minor 

• Cash/expense: 
$10,000 

• Property damage: 
<$10,000 

• Minor health 
incidents; patient 
not knowledgeable 
of failure 

• Distraction in 
employee base 

• Customer 
satisfaction: 90-94% 

• Minor violations 
(e.g., auto) 

1 
Insignificant 

• Insignificant 
property damage 
or impact to cash 
 

• No impact on the 
delivery of care  • Customer 

satisfaction: >95% 
 

 
The final rating is for velocity.  This is the time to impact or the speed of action for an event occurring.  This is the amount of 
time the organization has to take action before realizing the outcome of the risk that occurred. Table 4 provides a 
description of the rating methodology and the characteristics of each rating for velocity based on the specific domain.  
All risks identified under each domain are rated for velocity. 
 

Table 4: VELOCITY 
 

RATING 
VELOCITY 

Timeframe that represents the time it would take the risk event to reach 
the defined impact level 

5 Immediate 

4 1-2 months 

3 2-4 months 

2 4-6 months 

1 6-12 months 

 



 
 

 

Table 5: RISK RANKING FORMULA  

The risk score is then developed to rank the organization's risk based on a formula of adding the rating for likelihood by 
the rating for velocity and multiplying that number by the impact rating.  The lowest possible score is a two and the 
highest possible score is a fifty.  See Table 5. This methodology allows for ranking of risks to prioritize what needs 
immediate attention and other risks that are more dormant. 
 

(Likelihood + Velocity) x Impact = Risk Score 

(a value 1 to 5)  (a value 1 to 5)  (a value 1 to 5)   

(1 + 1) = 2 x 1 = 2 (lowest possible score) 

(5 + 5) = 10 x 5 = 50 (highest possible score) 

 

ERM RISK ASSESSMENT of FEDERAL FRAUD and ABUSE 
 
In addressing an ERM risk assessment of the risks 
associated with failure to comply with federal False 
Claims Act, Anti-Kickback Statute and Stark Law the 
workgroup will likely include the following: CFO, 
Risk/Quality/Patient Safety Leaders, Director of Research, 
Director of Marketing, Medical Director/Chief Medical 
Officer, Compliance Officer, General Counsel/Legal 
Department Liaison, IT Director, Director of 
Bioengineering, Director of Supply Chain Management 
and Bioethicist/Ethics Committee.  The workgroup will 
evaluate risks under each domain. 
 
1. Strategic – risks associated with the focus and direction 

of the organization 
 

Failure to comply with the fraud statutes and discovery 
of violations by the federal government can result in a 
great deal of negative publicity for the organization.  This 
can be produce reputational harm and a loss of 
customers and business partners.  It can be viewed by 
the organization's board, community, staff and others as 
a gross departure from the strategic plan and mission/ 
vision. This could be an opportunity for competitors to 
take advantage of the poor image. It could jeopardize 
relationships with key strategic partners, affiliation 
agreements and potential mergers and acquisitions.  
Contractors could look to do business with other 
organizations.  Research grants from government 
agencies could be jeopardized.   
 
2. Financial – decisions that affect the financial 

sustainability of the organization, access to capital or 
external financial ratings through business relationships 
or the timing and recognition of revenue and expenses 
 

It will be important to understand the financial costs to 
defend the organization from the allegations of 
violations from fraud statutes.  Some organizations may 
have a risk-financing vehicle to fund a defense. Other 
organizations may have commercial insurance 
coverage to protect the assets of the organization.  
Many commercial insurance policies exclude coverage 

for fraud violations. The fines, penalties and repayment 
of reimbursement funds can be in the tens of millions of 
dollars. If there is no coverage for fines, penalties and 
repayment of fraudulent reimbursement this may have 
to be funded from other sources and will take away from 
other important initiatives and campaigns. 
 
Fundraising/philanthropy could be sacrificed due to a 
backlash against the organization further deepening the 
financial loss.   
 
CMS de-certification for failure to comply with the rules 
would be a grave situation for any healthcare 
organization.  The reimbursement loss would most likely be 
a disaster and cause the organization to close its doors. 
 
Termination of private contracts would also be a major 
problem and cause the organization to suffer further 
financial harm. 
 
3. Clinical/Patient Safety – risks associated with the 

delivery of care to healthcare customers 
 

One common type of fraud has been to submit claims 
for healthcare services that are not medically necessary. 
Every organization must be certain that services, 
treatments, diagnostic tests, medical devices and 
pharmaceuticals are medically necessary.  Providers are 
required to document medical necessity of the 
treatment or services for which they are seeking 
reimbursement. The organization needs to carefully 
review the programs in place to audit medical necessity 
and risks associated with inappropriate care.   
 
4. Operational – the business of healthcare is the delivery 

of care that is safe, timely, effective, efficient, and 
patient-centered; risks here are associated with 
inadequate or failed internal processes, people, or 
systems that affect business operations 

 
The organization needs to be confident it has 
comprehensive policies/procedures specific to fraud 
detection.  Oversight and compliance programs should 
be looking at medical record documentation to support 
the reimbursement that is being sought.   
 

The Risk Management Quarterly /  Volume I 2019 Page 19 



  There also needs to be a process for assessment of all 
existing and new contracts with providers and other 
vendors for incentives and fair market value terms.  
 
The patient referral process needs to be reviewed to 
make sure inappropriate referrals are not being made 
and no conflicts of interest exist. 
 
Facility space, labs, offices and equipment arrangements 
with providers need to be carefully reviewed to assess 
incentives that may constitute a kickback violation. 
 
5. Human Capital – risks associated with the organization's 

workforce 

The impact of being scrutinized by the federal 
government for violations of fraud statutes can have an 
impact on staff morale.  The work environment can 
become negative, staff lack confidence in leadership, 
rumors emerge and pessimism ensues.  This can 
contribute to provider burn out and medical errors.   
 
When healthcare providers who are involved in 
fraudulent activity are suspended or lose their license this 
affects patient care and causes the organization to 
scramble to find coverage for these providers. 
 
The organization can suffer from an inability to attract 
top talented professionals when there is a reputation of 
fraud, corruption and noncompliance with federal laws.  
This can affect patient care and advancement of 
excellence in clinical outcomes. 
 
The organization should assess their education efforts for 
staff on compliance with fraud statutes and detection of 
fraud issues and how to report suspicious activity. 
 
 

6. Technology – risks associated with machines, hardware, 
equipment, devices and tools, techniques, systems and 
methods. 
 

It is important for the organization to have the ability to 
audit the electronic medical record, billing systems and 
other financial databases for susceptibility of information 
breaches and inappropriate access.  Early warning 
systems can be helpful to identify trends in billing, for 
example, that fall outside a defined parameter.  
 
7. Hazard – risks associated with assets of the organization 

and their value 
 

There are risks associated with fraudulent activity during 
emergency situations, maintaining adequate record 
keeping during disasters and knowledge of emergency 
management procedures.  It is important for the 
organization to educate the staff on the emergency 
management plans and conduct routine drills that 
include fraud awareness and safeguards.  
 
The organization should have in place an event 
reporting process for suspicions of fraud to serve as an 
early warning. 
 
8. Legal/Regulatory – risks associated with failure to 

identify, manage and monitor legal, regulatory, and 
statutory mandates on a local, state and federal level 
 

The organization must be proactive in keeping abreast 
of all laws pertaining to fraud and abuse and seek to 
assess organizational compliance.  This includes conflict 
of interest policies and procedures as well as 
compliance and governance oversight programs. 
 
 

After developing the risk list and ranking each element using the risk ranking formula, it becomes evident that the most 
significant exposures for noncompliance with federal fraud and abuse laws fall under the financial domain.  Risks 
associated with the organization losing its CMS funding source, defense costs, fines and penalties rank towards the top 
of the list. See Table 6. 
 
Table 6: EVALUATE RESULTS & RISK APPETITE 
 

Risk Inventory 
TOP 10 LIST Domain Likelihood 

(1-5) 
Velocity 

(1-5) 
Impact 

(1-5) Risk Score 

CMS De-Certification Financial 5 5 5 50 

Defense Costs Financial 5 4 5 45 

Fines and Penalties Financial 5 5 4 40 

Termination of contracts Financial 3 5 3 24 

Reputation Strategic 3 4 3 21 

Lack of insurance coverage Financial 3 3 3 18 

Philanthropy Financial 2 4 3 18 

Staff morale Human Capital 2 4 3 18 

Providers losing licenses Human Capital 2 3 2 10 

Attracting talented staff Human Capital 1 4 2 10 
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The data identified through this analysis and risk inventory 
should influence decisions makers to allocate appropriate 
attention to oversight, training and education, and 
auditing compliance with fraud and abuse laws.  
 
The health care risk manager should lead these efforts in 
identifying the risks within their organization using the ERM 
domains (operational, financial, human capital, 
clinical/patient safety, strategic, legal/regulatory, 
technology and hazard) and then using the risk scales for 
likelihood, impact and velocity to determine the risk score.  
Those risks with the greatest exposure score should receive 
the highest attention and risk mitigation strategies 
developed to assist with control and management.  
 
Healthcare fraud and abuse is a significant exposure for 
all healthcare organizations.  Risk managers and other 
healthcare professionals are encouraged to lead the 
efforts to evaluate the organization's preventive measures 
and facilitate implementing risk mitigation strategies. 
Fraud and abuse prevention benefits the healthcare 
organization as well as the entire U.S. healthcare system. 
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Laverne’s Law Interpreted 
 

By Lauren N. Maloney 

I. Introduction 
 
Laverne’s Law was intended to expand the statute of 
limitations under CPLR § 214-a, but in practice, at least 
initially, there is evidence that Courts are unwilling to 
loosely apply this amendment. It appears from the 
recent decision in Orange County that plaintiffs are 
required to show there was no actual notice of a 
cancer diagnosis or possible cancer diagnosis. A 
“passive failure” to disclose a possible diagnosis is not 
enough to fall within the parameters of Laverne’s Law.  
 
II. Laverne’s Law 
 
Laverne’s Law was passed on January 31, 2018 and 
expands the statute of limitations under CPLR § 214-a 
for failure to diagnose cancer claims from 2 ½ years to 
the date of discovery of a misdiagnosed malignancy. 
Prior to the passing of Laverne’s Law, CPLR § 214-a 
provided in pertinent part “[a]n action for medical … 
malpractice must be commenced within two years and 
six months of the act, omission or failure complained of 
…” See, CPLR § 214-a.  
 
When Laverne’s law was passed earlier this year, CPLR 
 § 214-a was “amended to provide a ‘discovery rule’ of 
accrual in cases involving failure to diagnose cancer.” 
See, Mula v. Sasson, et al., Orange County (EF001436-2018) 
(July 24, 2018). CPLR § 214-a now provides in pertinent 
part:  

(b) where the action is based upon the alleged 
negligent failure to diagnose cancer or a malignant 
tumor, whether by act or omission, the action may be 
commenced within two years and six months of the 
later of either (i) when the person knows or 
reasonably should have known of such alleged 
negligent act or omission and knows or reasonably 
should have known that such alleged negligent act 
or omission has caused injury, provided, that such 
action shall be commenced no later than seven 
years from such alleged negligent act or omission … 
 

III. Laverne’s Law Applied in the Courts 
 
In Mula v. Sasson, et al., Justice Catherine M. Bartlett, 
ruled that Laverne’s Law did not apply to the plaintiff’s 
claims of a failure to diagnose breast cancer as the date 
of her claim fell outside of the statute of limitations. By 
way of background, plaintiff underwent a bilateral 
screening mammogram on April 5, 2014 with no finding 
of abnormality by defendant radiologist, Dr. Sasson. On 
April 16, 2014, plaintiff underwent a right breast 
mammogram and right breast ultrasound, and no finding 
of a malignancy by Dr. Sasson.  
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Next, plaintiff underwent a bilateral screening 
mammogram on April 18, 2015 with defendant radiologist 
Dr. Racanelli at defendant facility Hudson Valley 
Diagnostic Imaging (“HVDI”), revealing no suspicious 
nodules or micro-calcifications and no changes from the 
prior exam conducted by Dr. Sasson. On the same day, 
April 18, 2015, plaintiff underwent a right breast 
ultrasound, resulting in an abnormal finding by Dr. 
Racanelli. Plaintiff claimed she was not notified of the 
right breast ultrasound until the last week of October 
2015, as the results were sent to her health care provider 
in a letter dated April 24, 2915. She then underwent a 
biopsy on November 5, 2015, which resulted in a finding 
of breast cancer on November 9, 2015.  

 
Plaintiff commenced her action on February 5, 2018, 
which was more than three years and nine months after 
Dr. Sasson’s review of the April 2014 diagnostic studies 
and more than two years and nine months after Dr. 
Racanelli’s April 2015 studies. Plaintiff’s complaint alleged 
that Dr. Sasson failed to diagnose a suspicious right 
breast mass and refer for workup in April 2014 and that 
Dr. Racanelli failed to diagnose right breast cancer or 
notify the patient of the suspicious findings in April 2015.  

 
The Court, however, ruled against the plaintiff stating that 
she had no standing to bring the case under Laverne’s 
Law as the plaintiff should have known of the malignancy 
in the April 18, 2015 finding at the very least. From April 18, 
2015, she had 2 ½ years to bring a claim regarding this 
reading. She was late in filing her action from the April 16, 
2014 reading as this event occurred three years and nine 
months prior to her filing date. She was, therefore, time 
barred from bringing a medical malpractice action for 
failure to diagnose breast cancer.  
 
IV. Analysis 
 
It would appear that, at least as of this writing, the Courts 
are reading Laverne’s Law strictly with respect to when 
the person “knows or reasonably should have known of 
such alleged negligent act or omission … has caused 
injury.” See, CPLR § 214-a. In the Mula case, the plaintiff 
should have reasonably known from the April 18, 2015 
reading that she had a finding of breast cancer. Within 2 
½ years of that date, she should have filed her action. 
Plaintiff attempted to argue that she did not know about 
the recommendation for a biopsy contained in the April 
24, 2015 letter to her health care provider until the last 
week of October 2015, at which point she underwent 
the biopsy on November 5, 2015, as recommended.  

 
The Court, however, did not adopt this argument. It was 
at the time of the April 2015 radiology readings plaintiff 
received, that her 2 ½ year clock started to run as she 
reasonably should have known that this was the time 
period in which the alleged negligence occurred. 
Laverne’s Law, therefore, did not apply and the Court 
strictly applied the rule. Although the Court ruled that 
the plaintiff’s claims were time barred under an action 
of alleged medical malpractice, the Court granted 
 
 

leave for the plaintiff to amend her Complaint so that she 
may bring a general negligence claim – under the  
“relation back doctrine” – regarding the April 2015 readings. 
 
V. Conclusion 
 
From a risk management perspective, it becomes 
important to know exactly when a patient is diagnosed 
with cancer or provided with some sort of testing 
indicating potential malignancy. The language of the 
statute tells us that the time for the 2 ½ year limit begins 
to run from the point where the person “reasonably 
should have known” that the diagnosis could cause 
injury. From the Mula action, it appears that a radiology 
reading could begin the 2 ½ year clock, especially when 
the plaintiff is using a subsequent reading as the basis for 
a prior improper reading.  
 
Of course, it is crucial to carefully chart the facts that 
can serve as evidence that would put the patient on 
notice of potential cancer. It becomes equally 
important to incorporate protocols that prioritize 
screening and detection.  
 
The Courts will scrutinize the timeline of medical treatment 
to determine whether the plaintiff has standing under 
CPLR § 214-a to bring a viable claim based on the failure 
to diagnose cancer. Although there is an extension for the 
date of “misdiagnosis,” the 2 ½ year limitation still applies 
and will not be stretched beyond this time period, as 
evidenced in Mula. Laverne’s Law, therefore, places the 
burden on plaintiffs to ensure that there is a clear medical 
timeline as to when the plaintiff should have reasonably 
known of the misdiagnosis. 
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  New York Hospital-Owned Malpractice Insurer,  
HIC, Acquired by TDC: What Could This Mean? 

By Phalanx Healthcare Solutions, LLC  

The Doctors Company (TDC) announced their 
agreement to purchase Hospitals Insurance 
Company (HIC) and FOJP Service Corporation on 
November 27, 2018. TDC, the largest physician-
owned medical malpractice insurer in the country, 
paid $650M under the terms of the deal, which is 
expected to close in 2019 and is subject to 
regulatory approval. 
 
The sale presents an important opportunity to 
financially strengthen HIC’s owners - Mount Sinai 
Health System, Montefiore Health System, and 
Maimonides Medical Center – with the proceeds 
being split 50%, 25% and 25% respectively. By 
divesting their ownership in HIC, each facility will 
benefit from a significant cash infusion.  While there 
are many questions to be answered about how this 
will look if/when approved by NYS Department of 
Financial Services, the purchase aligns the State’s 
goals of expanding competition among medical 
malpractice insurers and stimulating the strength of 
State-governed admitted insurers (HIC and TDC are 
both admitted).   
 
The big question is how this sale will affect HIC and 
TDC’s filed rates with the State.  Since HIC is an 
admitted insurer, their rates are filed and 
approved by New York.  This filing is done with the 
understanding that HIC can only insure providers 
who work at a facility owned by HIC.  HIC rates, 
which are tied to hospital affiliation, are extremely 
competitive making it hard for other insurers (both 
admitted and non-admitted) to compete.  
Alternatively, TDC has state-filed rates that are not 
competive in many cases (this ignores the TDC 
Tribute Plan which is a tremendous advantage 
TDC offers its physicians).  With TDC purchasing 
HIC, it is uncertain if the current HIC rates will still be 
available to providers now that HIC is no longer 
owned by the hospitals.   
 
While more specifics have yet to be revealed, this 
sale is further proof that TDC is committed to New 
York physicians and facilities.  If the sale is deemed 
acceptable by NYS, additional competition and 
the expansion of the medical malpractice 
insurance market will benefit all healthcare 
providers and facilities.  
  
 

We have included descriptions on the three 
entities below for more information. 
 
About The Doctors Company 
Founded by physicians 40 years ago, TDC is 
committed to advancing, protecting, and 
rewarding the practice of good medicine by 
assisting hospitals and practices of all sizes 
manage the complexities of today’s healthcare 
environment by providing expert guidance, 
resources and coverage. TDC is rated "A" 
(Excellent) by A.M. Best and is the largest physician 
owned medical malpractice insurer in the country, 
insuring 80,000 members and having over $4.8B in 
assets.  This transaction is a key step forward in 
TDC's New York market expansion strategy.   
 
About HIC 
Hospitals Insurance Company (HIC) is a New York 
State licensed insurance company. HIC provides 
coverage and services to some of the most 
prestigious and well known healthcare 
organizations in the New York metropolitan area 
including long-term care facilities, physicians and 
healthcare professionals throughout New York 
State. Since 1987, the company has served the 
insurance needs of the medical community with a 
strong commitment to personal service, 
competitive rates, and financial security for its 
policyholders. Founded more than 35 years ago, 
HIC writes $180M in premium volume, with assets of 
$1.6B and surplus of over $850M.  
 
About FOJP 
FOJP is a leading risk management organization 
serving a group of hospitals, long-term care 
facilities, and social service agencies in 
metropolitan New York. 

       
 

Phalanx Healthcare Solutions is a New York based medical 
malpractice insurance consultant specializing in insurance and 
reinsurance solutions for physicians, physician organizations, 
and healthcare systems. For more information, visit our web site 
at www.phalanxllc.com.  
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On Tuesday, 10/9/18, The Association for Healthcare Risk Management of New 
York hosted their largest party during ASHRM Conference and it was a huge 
success with close to 300 in attendance from many states and some countries. The 
BBQ dinner party was held at the famous "Stage on Broadway" and catered by 
Jack's Bar-B-Que.  Entertainment was provided by renowned band, BlackJack Billy 
and AHRMNY's own President, Tiffany Wickes-DeMillio.  Below are a few photos 
recapping the evening.
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