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FALL 2013 PRESIDENT’S MESSAGE 

Dear Members: 

 
The American Society for Healthcare Risk Management’s (ASHRM’s) Annual 
Conference in Austin Texas offered a great variety of risk management and patient 
safety presentations that proved to be interesting, informative and timely.  New 
York was well represented with noted subject matter experts serving as presenters 
in all domains of the ASHRM program. The AHRMNY cocktail reception for our New 
York attendees was very well attended at Max’s Wine Dive, with an atmosphere 
which truly reflected a New York City loft vibe. Thank you to the membership, 
supporters and sponsors of AHRMNY.   
 
Our academic year started off with a highly successful webinar on the New HIPAA 
Rule by Margaret (Margie) Davino, Esq. of Kaufman Borgeest & Ryan, LLP. The 
webinar was well attended, with almost two hundred participants, as the topic was 
timely and the material was informative.  
 
The Education Committee continues to work to plan conferences and webinars for 
this year. We ask that you save the date for Friday, December 13, 2013 for a half 
day conference at Beth Israel Medical Center-Podell Auditorium in the Bernstein 
Pavilion. The topics include social media and jury trials presented by Robert Gibson, 
Esq. and Jessie Capell, Esq. of Heidell, Pittoni, Murphy & Bach, LLP. As well, Laurie 
Cohen, Esq. of Nixon Peabody LLP will present on the topic of an enterprise risk 
management (ERM) approach to pay for performance and patient satisfaction. 
Registration for this event is in progress. In addition, join us for an upcoming 
webinar, scheduled for Wednesday, February 12, 2014, with guest speaker Ronette 
Wiley, Vice President of Performance Improvement and Care Coordination from 
Bassett Medical Center, in Cooperstown, NY who will speak on the topic of Patient 
Safety Coaches.  Save the date; details to follow. 
 
In-line with the committees, there is still time to join a committee that you are 
interested in. Our Membership Committee reports a robust launch of our membership 
renewal and new members joining the Association. If you have not yet renewed 
your membership, or you are interested in joining the Association, please do so as 
soon as possible.    
 
The Publications Committee continues to diligently work on articles, and preparing 
the Risk Management Quarterly (RMQ.) We are sure that you will find this edition as 
informative and engaging as ever. The Public Relations, Bylaws and Fundraising 
committees continue proactive efforts to support our goals, mission and vision.   
  
As always, we are appreciative for our generous sponsors without whom; these 
events would not be possible.   Their support is essential to our organization.  
 
On behalf of the Board of Directors, I would like to take this opportunity to wish everyone 
a happy and healthy holiday season. Looking forward to seeing you in December.  
 

Best regards, 

Francine 

Francine A. Thomas 
President 
July 1, 2013-June 30, 2014 
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EDITOR’S CORNER 

The Risk Management Quarterly (RMQ), the official journal of 
the Association for Healthcare Risk Management of New York, 
Inc. is published four times a year. 
 
RMQ’s Mission Statement: To enhance the quality of healthcare 
delivery through education, research, professional practice, and 
analysis specific to risk management issues. 
 
This journal contains articles on a wide variety of subjects related 
to risk management, patient safety, insurance, quality improvement, 
medicine, healthcare law, government regulations, as well as other 
relevant information of interest to risk managers.  The articles are 
usually written by AHRMNY members, so the journal serves as an 
opportunity for members to showcase their writing talents. 
 
For the official RMQ Author Guidelines visit our website 
http://www.ahrmny.com 
 
Reminder: 
Maximum article length 3,500 words 
Photo requirements:  (high resolution JPEGs – at least 300 dpi) 
AHRMNY will not publish those articles promoting products 
or services 

Publications Committee: 
Judith Block 

Dylan Braverman 
Cheryl DeSimone 

Linda Foy 
Jose L. Guzman 

Victor Klein, MD 
Robert Marshall 
Robert D. Martin 

Pamela Monastero 
Ruth Nayko 

Kisha Sappington 
Ana Shields 
Janet Walsh 

 
The information presented in 

 THE RISK MANAGEMENT QUARTERLY  
is for educational purposes only 

 
WE WANT TO HEAR FROM YOU FOR THE  

WINTER AND SPRING EDITIONS 

We are asking our readers to submit articles for the winter and 
spring 2014 editions of the RMQ that focus on patient safety, 
environmental or staff safety, risk management, claims 
management, insurance issues and other relevant topics. 
 
RMQ is published four times a year with a distribution of 
approximately 300 copies per quarter.  Please forward any 
ideas or submissions for publication in the RMQ to “Editors”, 
via email with attachments to: ahrm@optimum.net 
 
The deadline for submission and consideration for the next 
journal is December 31, 2013. 
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         By Patricia H. Folcarelli RN, PhD 

ELIMINATING PREVENTABLE HARM….PROGRESS AND INSIGHTS 
FROM BETH ISRAEL DEACONESS MEDICAL CENTER, BOSTON MA 

 

Background  
 
In 2007, the Board of Directors of Beth Israel Deaconess 
Medical Center set the audacious goal of eliminating 
preventable patient harm by January 1, 2012. The 
charge was to accomplish this by continually monitoring 
all preventable and non – preventable occurrences of 
harm and continuously improving our systems to allow 
the greatest opportunity to reduce harm. BIDMC is 
located in Boston, MA and is a teaching hospital for 
Harvard Medical School. We have 649 licensed beds and 
50,000 discharges per year. We deliver 5,000 babies per 
year, are a level 1 trauma center and host 550,000 
outpatients per year.  
 
This paper will describe the definitions, detection 
sources, process for review, classification and reporting 
of harm and preventability, and finally the internal and 
external communications related to this ongoing work. 
Several examples of change efforts related to reducing 
harm will be reviewed along with successes and 
challenges encountered in the process. Finally, the next 
steps in this continuing quest to eliminate preventable 
patient harm will be described. We believe that our 
experience with our effort to eliminate preventable harm 
has broad applicability for other health care institutions. 
 
Rationale  
 
A key message of the IOM Report, To Err is Human was 
that patient safety is a systems problem. For institutions 
diligently pursuing safer practices a deep appreciation of 
flawed systems of care delivery is essential. With the 
launch of the 100,000 lives campaign followed by the 5 
million lives campaign, the IHI provided hospitals with a 
comprehensive list of interventions all aimed at reducing 
common patient harms.  Combined with the battle cry of 
“Some is not a number, soon is not a time” many 
hospitals launched internal campaigns to adopt the 
prevention bundles thoughtfully provided within these 
campaign structures. Hospitals also continued to monitor 
rates of events based on voluntary reporting systems 
and to track the occurrence of serious reportable. Our 
experience with these IHI campaigns and the monitoring 
of our performance success and failures lead us to the 
realization that in order to transform our culture we 
needed a broad aspirational approach that coordinated 
our efforts and helped us to prioritize areas for 
improvement.  
 
Definitions of Harm and Preventability  
 
The charge to eliminate preventable harm required our 
institution to formally define “harm” and “preventability” 
to achieve consistency in measurement over time. We 
began with a literature review of potential definitions 
of harm, and adopted a modified form of the IHI harm  

definition adding specification relating to the severity of 
injury based on the National Coordinating Council for 
Medication Error Reporting and Prevention (NCC-MERP) 
scale. (NCCMERP index for categorizing medication errors. 
(http://www.nccmerp.org/pdf/indexBW2001-06-12.pdf) ). Our 
final definition of harm was as follows: 
 
Any unintended physical injury resulting from or 
contributed to by medical care (including the absence of 
indicated medical treatment), that requires or prolongs 
hospitalization, and/or results in permanent disability or 
death 
 
The definition of preventability was more challenging as 
there were few established definitions of preventability.  
Also, discussion within the organizations revealed a clear 
sentiment that determining “preventability” should be 
leveraged to encourage improvement, as opposed to 
justify maintaining the status quo.  Thus, our definition of 
preventability adopted has two components.  The first is: 
 
Did the injury result from a failure to provide care to the 
existing institutional standard?  
 
We then ask ourselves:  
 
Is there opportunity for a reasonable adaptation to the 
existing standard that could be expected to reliably result 
in a decrease in the risk of future injury by the same 
mechanism.  
 
An event meeting the second criteria was also classified 
as preventable.  The implication was that the preventability 
of harm was assessed based on the aspirations of the 
organization, as opposed to just the current standard of 
care delivery.  
 
Detection  
 
The specific charge to assess occurrence of harm required 
us to create a system for identifying harm events that 
was as unified and as complete as possible.  Sources for 
detection of events included the use of voluntary on – line 
patient safety reporting systems, departmental mortality 
and morbidity case reviews, infection control surveillance 
data, pharmacy data, and routine review of administrative 
data such as mortality reports and unplanned returns to 
the operating room.  Additionally, the IHI Global Trigger 
tool (add reference) was used, both as a means of 
exposing gaps in other detection systems and as an 
objective measure of our progress over time in reducing 
patient harm events.  Over time, the broad and sustained 
communication of this institutional goal and the ongoing 
communication about progress toward the goal resulted 
in increased direct reporting of events by phone call and 
e-mails to the patient safety department.    
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Review and Classification 

All reports from the detection systems mentioned above were reviewed by a designated expert (physician, infection control 
practitioner, or nurse patient safety coordinator) to assess whether “harm” occurred as defined.  If determined there was 
harm, a root cause analysis was performed by the designated expert in collaboration with a patient safety coordinator from 
the department of Health Care Quality. Harm severity was assigned using the NCC –MERP scale. For the purposes of the 
BIDMC goal we were focused on adverse events that resulted in “F,G,H or I” levels of harm.  
 
For each harm event, the assessment of preventability was determined based on either the written definition of the BIDMC 
standard of care (i.e. Ventilator pneumonia Prevention Bundle or Fall Prevention Policy) or based on an existing known 
accepted standard within the area of practice (i.e. intraoperative management of general surgery patient or diagnostic 
decisions in emergency medicine).  For adverse events due to a unique set of circumstances, a decision about preventability 
(i.e. whether standard of care was met, or could be reasonably adapted) was based on consensus following interdisciplinary 
review by a committee involving physicians, nurses, and patient safety experts.  If a new standard was implemented after 
an event review, the new standard then became the one against which future harm events were evaluated.  For example, as 
a result of a fall with serious injury, BIDMC implemented a program of hourly rounding by nursing staff. In the 
determination of preventability for subsequent falls with injury, preventability determination included an assessment of 
whether or not the new standard hourly rounding was consistently done prior to that patient’s fall.  
 
Internal to BIDMC all of the harm events were presented for review at a twice monthly meeting called the QI Directors 
meeting. This meeting included each of the departmental physician Quality Improvement Directors, the nurse patient safety 
coordinators, the pharmacy medication safety specialist and the Associate Chief Nurses. The meeting was co-chaired by the 
Sr. VP of Health Care Quality and Safety and the Director of Patient Safety. Following review at this meeting, all harm 
events were also presented for review at a weekly meeting that included the Department Chairman, the CNO, the medical 
center COO and CEO and the President of the Medical Staff. The harm events were presented for review to the Quality and 
Safety Subcommittee of the medical center’s Board of Directors so that harm events were visible to the highest level of 
medical center governance. Finally, we post on our internal employee portal the daily count since our last serious harm 
event to increase transparency of this important hospital initiative.  
 

Tracking and Reporting Aggregate Results 

For purposes of ongoing tracking of performance the categorized harm counts were shared in a “Preventable Harm 
Dashboard” (see figure).  In addition to sharing this dashboard at the meetings described above this is shared on our 
internal intranet portal and on the external BIDMC web site.  Additionally on our internet portal a daily counter of “days 
since last serious harm event” is displayed to share the serious harm events that our patients were experiencing in a more 
timely and transparent manner more broadly with medical center employees. (see screen shot)  For these harm event a 
description of what happened, what was understood about how it happened and when applicable, what is being done in the 
future to prevent the harm event from happening again.  

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

FALL 2013                                                                                        5 

Q3 Q4 Q1 Q2 Q3

AIM FY13 
Target CHANGE Q3 12 Q4 12 Q1 13 Q2 13 Q3 13

MEDICAL MANAGEMENT RELATED

Death Related to Medical Management ▼ 0 0 0 0 0 3

Disease Progression or End Organ Injury (reversible or 
permanent) Related to Medical Management

▼ 0 3 3 0 0 1

Cardiac and/or Respiratory Failure or Arrest Related to 
Medical Management

▼ 0 0 1 0 0 2

INFECTION RELATED

Nosocomial Catheter Associated Bloodstream Infections ▼ 0 2 3 0 0 0

Nosocomial Surgical Site Infections (SSIs) ▼ 0 1 2 0 1 5

Nosocomial C. Difficile Infections ▼ 0 0 3 0 0 0

Ventilator Associated Pneumonia ▼ 0 3 3 3 *** ***

Other Nosocomial Infection ▼ 0 1 2 4 0 0

CARE RELATED

Falls Resulting in Injury ▼ 0 1 0 0 2 0

Soft Tissue Injuries (Includes Pressure Sores) ▼ 0 0 0 0 0 1

Medication Related Adverse Events ▼ 0 2 1 1 1 0

Procedure Related Harm/Complication (Non Infectious)- 
Surgical Services

▼ 0 2 0 1 2 0

Procedure Related Harm/Complication (Non Infectious)- Non-
Surgical Services

▼ 0 1 2 0 1 0

Obstetrical Harm/Complication (Non Infectious) ▼ 0 0 0 0 0 0

Neonatal Harm/Complication (Non Infectious) ▼ 0 0 0 0 0 0

Other ▼ 0 0 0 0 0 0

TOTAL ▼ 0 16 20 9 7 12

FY13

Favorable Comparison

Unfavorable Comparison

PREVENTABLE HARM

PCAC   S C O R E C A R D 
FY12

 

Results 

Harm Dashboard shows that, over time, the occurrence of 
preventable harm events decreased.  The attached figure 
shows our yearly progress on all harm events as well as 
on the subset of those events that are considered to be 
Serious Reportable Events. 
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                  
Our observation is that the dashboard format brings 
certain categories of harm into focus, and then following 
institutional interventions, the occurrence of harm 
decreases.  For example, BIDMC has seen, in succession 
dramatic decreases in the occurrence of preventable 
ventilator-associated pneumonia, falls, and surgical site 
infection.   
 
Assessment with the global trigger tool shows that total 
harm has fallen simultaneously with the decrease in 
preventable harm (figure).  Baseline data collected for 
calendar year 2006 showed that the some type of harm 
occurred in approximately 25% of hospitalizations, which 
was similar to national estimates. Over subsequent years, 
we have seen a 50% decline in the occurrence of harm as 
estimated by the Global Trigger Tool, and we continue to 
use this tool as another measure of our progress. The 
vast majority of adverse events detected in our global 
trigger tool use are E level harm events. We find few F 
level harm events and have not found any events for G, H 
or I level harm using this evaluation tool over the past 
5 years.  
 
 
 
 
 

 

 
 
 
 
 



Examples of Change Efforts 

Rapid Response Process 
 
In 2005 BIDMC implemented a rapid response process for 
early detection and standardized criteria requiring 
response to decompensating patients on the general 
medical and surgical units. When a patient “triggers” a 
response to the bedside by the physician (intern or 
resident) caring for the patient , a senior nurse (Clinical 
Nurse Specialist, or Nursing Supervisor) and when 
applicable a respiratory therapist  join the staff nurse 
caring for the patient to assess the patient and to 
determine the appropriate plan of care.  This has become 
the standard of care for patients on the general med – 
surg units. In the event of a cardiac or respiratory arrest 
on the unit, the care of the patient is reviewed to 
determine if this adverse harm event was preventable.  If 
it is determined that the patient met criteria for activation 
of a triggered rapid response process and that this 
process was not appropriate that patient is considered to 
have suffered a preventable harm event. The rigorous 
evaluation of these cases provides valuable information 
concerning the effectiveness of our rapid response process.   
 
Ventilator Associated Pneumonia 
 
In ventilated patients the use of the IHI preventability 
bundle was implemented across the institution.  For each 
case of ventilator associated pneumonia the evaluation 
included whether we provided 100% of the bundle 
components 100 % of the time. A failure to meet 100% 
for ALL of the components resulted in a determination 
that the VAP case was preventable.  The rate of ventilator 
associated pneumonia was also tracked and there has 
been a sustained improvement in the rate for this patient 
population.  
 
Surgical Site Infection  
 
The prevention of deep or organ space surgical site 
infection proved to be a bit more of a challenge. Achieving 
consensus on the bundle components that would comprise 
the standard for prevention for the various types of 
surgery was elusive.  In the period of time prior to defining 
the standard and while working to achieve consensus all 
cases of surgical site infection were counted and reported 
as cases of preventable harm. Once a defined standard 
was determined it became the tool that was used to 
evaluate preventability.  
 
Successes and challenges of the approach  

The routine discussion of whether harm events are 
preventable has been an invaluable exercise. The 
framework forced us to determine what could be done 
better the next time to prevent a future occurrence of 
harm. The preventable harm cases, tracked over time, 
provided a roadmap for ongoing performance improvement 
activity within the organization. This framework helped to 
force prioritization of performance improvement initiatives 
aimed at eliminating future harm events. Prior to the 
implementation of this approach harm events could too 
often be viewed as “known complications” of the care 
delivered. It is no longer assumed that they are not 
preventable. The discussions in the various quality and 
safety committees has been vastly improved using this 
approach.  
 
 
 
 
 

In conjunction with the approaches described above, the 
use of the IHI Global Trigger Tool was another way to 
evaluate the success of these initiatives over time. The 
GTT also provided information about harm events that 
were not routinely discovered by existing detection 
systems. The Global Trigger Tool provided an objective 
lens with which to view harm events and other metric to 
demonstrate progress over time. 
 
Conclusion  

While the goal of eliminating all preventable harm by 
January 1, 2012 was not achieved, there has been a 
reduction in the number of cases of preventable harm.  
This approach has helped to develop a deep understanding 
of the potential sources of harm for our patients and to 
align resources within the organization to tackle the 
improvement processes necessary to further reduce 
preventable harm. This approach has increased awareness 
among our staff of the vulnerabilities of our systems of 
care.  There is a growing appreciation of the need to 
standardize practice to achieve greater safety for 
patients. This framework will inform the efforts to identify 
areas where standardized practices can further reduce the 
occurrences of patient harm.  
 

References Listed on page 26 
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                                                               By Suzanne Y. Mettei, Esq. 

 

SAFE LIFTING AND MOVING IN HEALTHCARE: 
AN EMERGING TREND OF CARING TECHNOLOGY 

 

Modernization in medicine has affected many aspects 
of healthcare. New technologies allow for better 
precision in surgery, coordination of pharmaceutical 
prescriptions, and other improvements. Yet some 
aspects of direct bedside care have not kept up with 
the times. This is particularly true with regard to 
lifting and moving of patients. Too often, direct care 
workers still lift and move patients by hand, an 
approach that entails risk for the patient and the 
healthcare worker. The United States Veterans Health 
Administration and several states are leading the way 
toward safer lifting and moving in healthcare through 
an initiative that combines the use of modern 
equipment with training and engagement of direct 
care staff. The objective is to eliminate completely the 
manual lifting of patients. The result is improved 
safety for both patients and healthcare staff, as well as 
substantial cost savings for hospitals and nursing homes.  
 
Lifting or repositioning of patients can occur many 
times in a workday. Typical scenarios for lifting 
include transferring a patient between a bed and a 
chair, or between a wheelchair and a shower, and 
laterally transferring a patient between a bed and a 
stretcher.1 Repositioning occurs even more frequently.  
A patient's position on a bed often must be changed 
to prevent bedsores, minimize pooling of upper-
respiratory fluids, optimize infusion of oxygen into the 
lungs, prepare a patient for eating or swallowing 
liquids, or position a patient for an examination or 
personal hygiene task.2  Indeed, repositioning activities 
may take up as much as 50 percent of a healthcare 
worker's time with patients.3    
 
Manual lifting and moving is risky for patients. It can 
result in back pain, shoulder damage, joint or muscle 
pain, bruises, skin tears, aggravation of pressure 
sores, or falls.4 Sometimes a fall can be fatal. The 
death of nursing home resident Sinia Malone, in 
February 2012, was reportedly due to a fall she 
suffered during a bed to wheelchair transfer at the 
Tarrytown Hall Care Center in Westchester County, 
New York. Her care plan, reportedly, required the use 
of a mechanical lift and two persons to move her from 
her bed to a wheelchair, but an aide attempted the 
transfer alone.5  
 
Many healthcare workers, in turn, suffer from chronic 
back pain due to manual moving of patients. A report 
for the Veterans Health Administration noted that, 
“Pushing and pulling actions, regularly performed 
during the repositioning of patients, was the most 
commonly cited single cause of injuries” for its nursing 
home direct care workers.6 The rate of musculoskeletal 

injuries for nursing aides, orderlies and nursing 
attendants is higher than that of construction 
workers, and seven times higher than the average of 
all occupations.  The federal Occupational Safety and 
Health Administration (“OSHA”) notes that “More 
workers are injured in the healthcare and social 
assistance industry sector than any other.”7  
Unfortunately, many more injuries go unreported. 
One survey found that nearly 84 percent of nurses 
from two acute care hospitals had experienced work-
related low back pain, and over 36 percent had 
experienced it in the prior year to an extent that it 
limited movement or interfered with routine 
activities.8  This poses a risk to quality of care as well, 
since patients need experienced healthcare givers 
who can devote their full energy to the job.  
 
The National Institute for Occupational Safety & 
Health (“NIOSH”), recommends that a worker should 
manually lift no more than 35 pounds of a person's 
body weight.9 To put this in context, the leg of a 
200-250 pound person generally weighs between 21 
and 39 pounds.10 Also, as safety engineer Thomas 
Waters reported in his ground-breaking research on 
this topic, lifting 35 pounds should be allowed only if 
the patient is cooperative and able to follow 
directions; the lifting is smooth and slow; and the 
body and hand positions of the worker in relation to 
the person being lifted and the amount of weight 
lifted are not subject to change.11 Dr. Waters noted 
that the threshold should be lower if the task is 
performed under unfavorable circumstances, such as: 
 

- Lifting with extended arms; 
- Lifting when near the floor; 
- Lifting when sitting or kneeling; 
- Lifting with one's trunk twisted or the person off 

to the side of one's body; 
- Lifting with one hand; 
- Lifting in a restricted space; or 
- Lifting during a shift lasting longer than eight 

hours.12 

Many lifts in a healthcare setting fall among these 
categories.  
 
Unfortunately, even though the hazards of lifting and 
moving are worsening, as patient weight has 
increased and facilities suffer from limited staff,13  
outdated methods are still widely used. The old 
“Hook and Toss” approach (in which a worker hooks 
his or her arms under the armpits of the patient) and 
the old “Bear Hug” method (in which a worker places 
both arms around the patient's waist) are commonly 
used to hoist a patient. Another risky measure is the 
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“Pivot Transfer,” which requires the patient to stand 
and take a step.  If a patient is unable to do so, the 
healthcare worker may suddenly bear the patient's 
full weight.14 These practices fly in the face of 
common sense and run counter to the goal of 
“evidence-based medicine.”  
 
Under a proper safety program, trained healthcare 
workers use modern mechanical lifts and repositioning 
devices to move patients, rather than trying to bear 
the patient's weight themselves. The equipment 
ranges from items as simple as “frictionless sheets” 
(which allow a patient to slide into or out of a bed or 
to be turned or repositioned more easily) to mobile 
mechanical patient lifts and ceiling-mounted lifts.  
Such equipment is not used to prolong dependence, 
but rather to promote patient autonomy. By regularly 
re-evaluating the patient and adjusting equipment 
selection and use, the program fosters patient 
rehabilitation.15 
 
A well-planned program better maintains the 
patient's health and dignity. It reduces the risk of 
injury and promotes patient mobilization (important 
to help prevent pneumonia, deep vein thrombosis, 
constipation and other ailments), and also helps care 
givers devote more energy to patients' health 
needs.16 The Administrative Nursing Director for the 
largest nonprofit healthcare provider in the Northwest 
reported to Congress that many bariatric patients 
are able to walk more rapidly after surgery because 
they no longer fear falling and – interestingly – that 
patients report feeling “less guilty about staff 
potentially hurting themselves while assisting them” 
and “less embarrassed when the right equipment 
is there and appropriately sized.”17 Intermountain 
Healthcare, a nonprofit system of 22 hospitals and 
over 100 clinics in Utah and Idaho, launched its 
program in 2008, and after two years documented a 
49 percent reduction in patient falls related to lift 
and transfer activities.  A study of 111 nursing home 
residents in six Veterans Administration facilities 
found that after three years of implementation, 
residents exhibited improved urinary continence, 
higher engagement in activities, and greater 
alertness.18 The long-term benefits, clearly, can be 
substantial. 
 
The Kaleida Health System in New York, which 
implemented safe lifting and moving systems at 
several hospitals and long-term care facilities, has 
achieved positive results.  Its HighPoint on Michigan 
complex, a long-term and sub-acute care facility with 
a complex rehabilitation center that opened in late 
2011, provides a model for new facility construction, 
with track and ceiling lifts throughout the facility.19   

Kaleida Health launched its original program in late 
2004 and recovered its investment in less than three 
years, primarily through reduced staff Lost Work 
Days.20  Lost Work Days in its long-term care facilities 
 

dropped by 77 percent within the first four years,21 
and has continued to decline.22 This indicates a 
substantial increase in safety that clearly benefited 
the staff. 

 
The trend toward system-wide change in safe lifting 
and moving in healthcare is growing. The James A. 
Haley Veterans Administration Hospital in Tampa, 
Florida, was a pioneer in the early development of a 
safe lifting and moving program in the United States. 
After federal studies documented that “safe patient 
handling” programs improved health and safety,23 the 
United States Veterans Health Administration, 
Department of Veteran's Affairs, issued a 2010 
Administration Directive requiring all of its facilities to 
establish and maintain a “program to protect care 
givers and patients from injuries due to patient 
handling and movement.”24  

 
Eight states – California, Illinois, Maryland, Minnesota, 
New Jersey, Rhode Island, Texas and Washington – 
now have statutes that similarly require hospitals to 
establish a “safe patient handling” system. All but 
California and Washington also require such programs 
for nursing home residents with mobility needs.25  
Minnesota's 2007 law was amended in 2009 to expand 
coverage to clinical settings such as outpatient 
surgery facilities.26  

 
Substantial real world experience with “safe patient 
handling” programs indicates that an investment in 
such equipment can be recovered in roughly three 
years or less.27 This is a faster return than many 
investments that large institutions make, and 
certainly such a short lag in the return on investment 
is a better alternative than continued tolerance of 
musculoskeletal injuries among direct care staff. 

 
While investments can be made gradually and are 
reasonably expected to be recouped quickly, financial 
incentives could help. The State of Washington's law 
provides that hospitals with proper programs can 
qualify for a tax credit for purchase of equipment and 
for a special reduced premium workers compensation 
risk class.28 Ohio has a no-interest loan funding 
program for hospitals and nursing homes to purchase 
equipment and fund training.29 Such approaches 
could speed the implementation of programs for safe 
lifting and moving in healthcare. 

 
Maintaining a program is a challenge. A 2008 analysis 
conducted for the Veterans Health Administration 
found that its “safe patient handling” program 
elements “were generally not well maintained” over 
time despite staff appreciation of their value. It noted 
greater success at facilities that maintained a site 
coordinator with strong upper management support.30  
Active administrative support, establishment of “coaches” 
for each unit to engage staff, and regular re-
evaluation of patients' needs and the effectiveness of 
equipment and protocols are key ingredients for long-
term success.31  

 



 
 

 
 

 
 

Germain Harnden, Executive Director of the Western 
New York Committee for Occupational Safety & 
Health, similarly reports, “It's not that no safety 
programs exist. Several health institutions have 
programs. The problem is consistency – keeping them 
vigorous.” She notes that in training workshops on 
safe lifting and moving, participants often report that 
a program has become less effective over time 
because of communication issues, lack of retraining 
and re-assessment of plans, and lack of management 
commitment. She observes, “All it takes is a little 
staff turnover and there are missing pieces.”32  Thus, 
even if a facility establishes a program, steps must be 
taken to ensure its vitality over time. A lack of 
accountability means that a program can atrophy and 
no one outside the facility will know, leaving the 
public unprotected. 
 
Facilities need some flexibility to adapt programs to 
the unique configurations of their buildings and the 
populations they serve. Still, uniform requirements 
can help create a “level playing field” of competition, 
to avoid the unfair situation in which one hospital or 
nursing home invests in a proper safety program 
while another facility chooses to give the matter short 
shrift. Also, continuing oversight can help ensure that 
long-term effectiveness of a program. Requiring 
healthcare facilities to provide reports on the results 
of their programs, for example, would help spur them 
to keep the programs current.  
 
Engagement of healthcare workers is critical. Direct 
care staff can help identify what kinds of equipment 
will be useful and how much they need. Such staff 
also are likely to have a good sense of how near a 
piece of equipment must be for them to retrieve and 
use it efficiently. A Veterans Health Administration 
study found that accessibility was the number one 
issue in using lifting equipment.33 Safety equipment is 
less likely to be used if the equipment is in a closet at 
the far end of the hall.  
 
Finally, healthcare facilities should engage patients 
and nursing home residents in planning and 
evaluating safety programs.  OSHA recommends that 
facilities evaluate patient and family response to 
lifting and moving protocols while hospitalized and in 
post-hospitalization patient satisfaction surveys.34  The 
following are examples of questions that a healthcare 
facility could ask regarding its lifting and moving 
practices: 
 

1. Are you aware that, except in an emergency 
situation, a healthcare staff member is not 
allowed to manually lift or transfer you? 
 

2. Have you ever been lifted or transferred in a way 
that made you feel unsafe? Would you describe 
what occurred? 

 
3. Have you ever been injured during a lift or 

transfer? Would you describe what occurred? 
 

 

4. Have you ever felt that there was too much 
body-to-body contact during a lift or transfer? 
Would you describe what occurred? 

 
5. Do you feel that you received enough 

information about a lifting device, before its use, 
for you to feel comfortable and safe? 

 
6. Does any of the equipment we use for lifting 

worry you or make you feel unsafe? 
 
7. Do you have suggestions for improving our 

approaches to lifting or moving patients? 
 
 
Responses to these questions could provide useful 
feedback for assessing the facility's program. 
 
The field of bedside care cannot afford to lag behind 
in the move toward modernization. The federal 
Veterans Health Administration and several states 
have paved the way with comprehensive programs 
for safe lifting and moving in healthcare. Patients, 
nursing home residents, healthcare workers and 
concerned loved ones need to know that proper 
programs are in place to prevent injuries from unsafe 
methods of lifting and moving. Engagement of direct 
care workers in planning, open discussion with 
patients or nursing home residents and their loved 
ones, commitment of healthcare administrators to 
maintain and improve the program, and vigilant 
standards and oversight are essential factors that 
must be in place to ensure safety. 
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 By Charles E. Kutner, Senior Partner 
 Law Offices of Charles E. Kutner, LLP 

All hospitals and risk managers in particular have an 
interest in protecting patients from being treated by 
physicians, staff and personnel with substance abuse 
problems. The consequences to the staff member and 
his family may be devastating but the consequences to 
a patient may be catastrophic. This article discusses the 
issue of reporting suspected drug and alcohol use and 
testing for cases of suspected drug and alcohol use in 
the hospital.  
 
It is now generally accepted that at any given time in 
the United States someone is working under the 
influence of drugs or alcohol.1 Hospitals are no 
exception so it should come as no surprise that 
physicians, nurses and other providers abuse drugs 
and alcohol in the workplace.2 The abuse and diversion 
of controlled substances by health-care professionals is 
a growing problem.3  A 1999 article in the Journal of 
Pharmacy and Technology reported that persons 
employed in the healthcare field have substance abuse 
problems at higher rates than the general population 
because of accessibility.  The authors report that the 
problem is now epidemic and suggest that the majority 
of impaired health-care workers exhibit typical 
behaviors, such as volunteering to work with controlled 
substances; having unwitnessed medication losses, 
waste, or spills; and requesting to work less supervised 
shifts. The authors conclude that health-care workers 
should “know the signs and symptoms of drug abuse in 
order to alert management to the possible problem.”4 
 
According to the AMA, physicians have a responsibility 
to report to the appropriate authority when a colleague 
exhibits evidence of impairment that interferes with 
their ability to safely perform professional activities.5 
The ethical issue raised by the AMA is a legal issue for 
risk managers and substance abuse monitors under 
the Drug Free Workplace Act.6 Now, however, what 
started out as an ethical and moral obligation has 
become a legal obligation.7 In addition as a condition 
of employment within most institutions corporate by-
laws and codes of ethics require reporting of suspected 
substance abuse or violations of hospital security rules 
regarding the handling of controlled substances.8 It is 
important for risk managers, administrators and 
hospital staff to be able to recognize "disruptive 
behavior" and report it.9 The policy should be well 
publicized and reinforced through in-service training 
and during staff meetings. In order to advance the policy 
of reporting, employees and all staff members should  
 

be made aware that their reports are kept confidential 
and, if referred to the Office of Professional Medical 
Conduct of the New York State Department of Health, 
that the Public Health Law confers immunity for 
reporting suspected drug and alcohol abuse.10 
 
Our greatest concern as liability counsel is the staff 
member or private attending physician involved in an 
adverse outcome who later turns out to have a 
substance abuse problem.11 Risk management and 
hospital administration must be able to show that the 
hospital has followed through with the programs it has 
implemented to detect substance abuse. It is therefore 
paramount that personnel including private attending 
physicians be encouraged to report evidence of 
behavior consistent with substance abuse.    

 
This of course begs the question of whether we will 
reach a point where everyone on staff must undergo 
routine urine testing on a regular basis. This is a 
complex question and involves labor laws, collective 
bargaining agreements, public health considerations 
and constitutional protections under the Bill of Rights. 
Three authors in an editorial in the April edition of the 
Journal of the American Medical Association concluded 
that the time has come for random drug testing.12 At 
least one state, New Hampshire, has proposed 
legislation to require random drug testing of health 
care professionals to be conducted four times a year.13 

 
The last decade has seen a dramatic increase in the 
number of public and private employers requiring job 
applicants and employees to undergo drug screening 
tests. This has led to controversy surrounding the use 
of drug screening and, more particularly circumscribing 
the scope of the employer’s right to look into a 
prospective employee’s personal medical, physical and 
mental history. In the setting of a hospital the debate is 
marked by the need to grant privileges and employ 
physicians, nurses and other personnel who are not 
impaired by drug or other substance that would 
unnecessarily expose patients to harm.14 

 
Although prospective public employees enjoy constitution, 
such protections under the Federal and State 
constitutions that protect them from being deprived of 
jobs in an unreasonable manner on the ground of 
illegal search and seizures arising under the Fourth 
Amendment of the U.S. Constitution, such protections 
are unavailable in the private sector.15   
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DRUG TESTING OF HOSPITAL STAFF: 
WHERE WE HAVE BEEN AND WHERE WE ARE GOING 

 



 
 
 
       

 
 

 
 

“Res Ipsa Loquitur.”  Three Latin words which strike 
fear in the hearts of defense attorneys when the jury 
instruction is charged.  The phrase, meaning “the 
thing speaks for itself,” gives the plaintiff the 
advantage of having the jury advised that they may 
infer that negligence was the cause of the plaintiff’s 
injury, when the doctrine is utilized at trial.  Although 
it technically doesn’t change the burden of proof 
(which lies with the plaintiff), the doctrine has the 
effect of putting defense counsel in the position of 
explaining why the jury should not presume 
negligence occurred.  We have found that over the 
past few years, res ispa loquitur has increasingly been 
used at trial to put the defense on the defensive.  
Judges are now more willing to give this charge to the 
jury than in the past, especially if the plaintiff’s 
attorney produces evidence that the injury more likely 
than not, occurred while the patient was undergoing 
surgery.   

In a case tried in April of 2013 by Florence B. 
Gibbons, a Partner in our firm, the jury was given the 
charge of “res ipsa,” over defense counsel’s 
objections.   
 
The case involved a woman who delivered a baby by 
natural vaginal birth.  On the following day, she 
underwent a bilateral tubal ligation after receiving a 
spinal injection. She had no history of back or leg 
problems.  The plaintiff testified that the spinal 
injection administered prior to the tubal ligation 
caused a sharp shooting pain from her back down to 
her leg.  The morning after her tubal ligation, the 
plaintiff was able to walk while assisted to the 
bathroom. No complaints were recorded at that time.  
However, three hours later, she complained of back, 
leg and foot pain, and was unable to dorsiflex her left 
foot.  A diagnosis of foot drop secondary to injury to 
her peroneal and tibial nerves was ultimately made. 
 
Plaintiff proceeded to trial using the theory of res ipsa 
loquitur.  Interestingly, the plaintiff’s attorney did not 
choose to pursue a theory of negligence with respect 
to the spinal injection.  Instead, he claimed that the 
injury occurred during the tubal ligation procedure, 
due to unknown causes.  The defendant hospital 
settled with the plaintiff immediately prior to jury 
selection, leaving the anesthesiologist and the OB-
GYN who performed the tubal ligation, in the case. 
 
Plaintiff’s counsel produced an expert neurologist who 
testified at trial that the cause of the plaintiff’s injury 
was a pressure from an outside source, although 
he could not state within a reasonable degree of medical 
certainty.   

is for sure, the regulations to be imposed to 
implement such a policy will be strict because of the 
risk of criminal prosecution and the specter of 
punitive damages. In addition, protections must be 
afforded concerning the collection of fluid; which 
fluids will be collected and how the results will be 
used. Rules will have to be implemented establishing 
the convening of a committee to determine whether 
a positive test result has any bearing on the 
outcome. Laying out a proposed regulatory scheme 
is beyond the scope of this article. However, in the 
opinion of this writer, it will ultimately take 
regulations implemented by the Department of 
Health in order to provide a uniform program in 
which personnel are treated the same from one 
institution to another.  
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The consensus among healthcare organizations is that 
there is benefit to adopting mandatory pre-employment 
and random, not-for-cause drug-testing programs for 
physicians.16 Nevertheless, some authors question the 
value of pre-employment drug testing concluding that 
pre-employment and random drug testing of physicians 
is ill-justified.17,18 There is little doubt however, that 
when used appropriately, random, for cause drug 
testing is beneficial in maintaining adherence to a drug 
free work environment.19 
 
Testing after adverse events 
 
There is growing interest in performing immediate drug 
tests of all personnel involved in adverse events in the 
hospital. Recently, Arthur Caplan, Ph.D., Director, 
Division of Medical Ethics, New York University Langone 
Medical Center blogged on Medscape that  “… if we are 
going to commit to patient safety and putting patients' 
interests first, we have to make sure that problems, 
safety difficulties, and adverse events are not linked to 
impaired physicians or nurses.”20 
 
As a trial attorney defending hospitals I can make a 
strong argument for why I do not believe that testing 
doctors and nurses after an adverse event is a good 
idea. The obvious reason is that we would never keep 
the results confidential and the results would be used 
against us at trial.21 The second reason is that a 
positive result can be completely unrelated to the 
adverse event and we have opened the door to 
evidence of hospital liability. All personnel (surgeons, 
anesthesiologists, circulating nurses, scrub nurses and 
OR technicians) involved in an adverse outcome will be 
questioned on the outcome of their alcohol/drug test. 
Attempts to shield this information from disclosure 
under the non-disclosure rule afforded to information 
obtained in connection with a hospital’s quality assurance 
function afforded under Public Health Law22 will result 
in a floodgate of litigation to obtain test results.  
 
As a patient I have an entirely different perspective. 
Since 1989 when the NTSB published its report on 
the prevalence of drug and alcohol abuse and 
recommended post-accident drug testing it has been 
taken for granted that after aircraft, truck, bus and 
train accidents the personnel involved take a drug 
test.23 All you need to know is that when the Captain 
of the Exxon Valdez was tested he had alcohol in his 
blood.24  
 
It is only a matter of time before such post incident 
drug and alcohol testing becomes commonplace. 
However, we should not fool ourselves into believing 
that this is a simple straightforward process.  Whether 
the results of such testing will be discoverable and 
admissible in a civil trial remains to be seen. One thing 
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“When Common Sense is Uncommon” 

    By: Pamela Monastero, MBA 

COMMON SENSE TIPS FOR STAFF: 
 

This quarter’s column focuses on high profile events that can lead to media attention, regulatory scrutiny, lawsuits, internal 
political nightmares and, worst of all, a cause célèbre.   When unfortunate patient events occur, situations tend to spiral out of 
control very quickly and chaos ensues.  It becomes impossible to maintain order, conduct a thorough and proper analysis and 
perhaps even determine who is in charge.  Frequently, involved staff become defensive, run for cover or are even uncooperative.  
Hospital leadership want quick answers and even faster corrective actions which may lead to well intentioned but inadequate 
band-aid fixes for complex problems.  Risk/Quality/Safety Managers are often at the epicenter of these controversial cases and, 
therefore, are rarely afforded the luxury of stepping out of their respective roles to take leisurely, objective views of these 
situations.  High profile events and the ensuing fallout make our jobs difficult, if not impossible, to perform.  Based on personal 
experiences and those of several colleagues, below are some common sense recommendations that can be used to help navigate 
treacherous waters. 
 

1. Internal Disaster Team (IDT): responding to and 
fielding questions from myriad sources, e.g. regulatory 
agencies, media, attorneys and leadership within the 
organization, is probably the greatest challenge in a high 
profile event.  If your facility is part of a larger healthcare 
system, you likely have the luxury of pulling together a 
talented multidisciplinary team.  Your team should have 
the requisite subject matter expertise to assist with the 
investigation, analysis, corrective action development and 
strategy to handle the crisis.   If your facility is smaller, 
you will not have the resources available that your peers 
in larger organizations may have.  What inevitably occurs 
in smaller facilities is that the talent pool is limited to a 
very finite group and the same staff are called upon to 
manage all aspects of an event with the result that they 
burn out quickly and can become ineffective.  It is critical 
that the staff selected for the IDT have a cradle-to-grave 
mentality, the ability and desire to take ownership of any 
situation, are capable of independent thought, are team 
players and are able to make split-second decisions. 

 

Recommendation: regardless of the size of your organization, 
proactively create a team(s) that can serve as an IDT.  Most 
organizations have designated teams for The Joint Commission 
(TJC) survey preparedness, tracer reviews, executive walk 
arounds or emergency management preparedness and the IDT 
should function along these lines.  The IDT should be an 
executive level committee that meets regularly and records 
minutes.  There should be structured agendas that outline role 
assignments, timetables for execution and table top exercises 
(inclusive of worst case scenarios).  Talented subject matter 
experts from various disciplines should be appointed to the team 
to work with the Risk/ Quality/Safety Managers, e.g. pharmacy, 
laboratory, radiology, nursing, medicine, information technology 
(IT), medical records, environmental/ engineering, 
administration, public relations, etc.   The goal of the IDT is to 
create a highly effective team that will provide an intelligent, 
expeditious and seamless response in a high profile event.  The 
IDT team should also identify additional key staff (Team B) that 
can be called upon for assistance (e.g. appoint administrative, 
physician and nursing leadership to take charge of each 
unit/department/location being surveyed, etc.). This is 
especially helpful when multiple regulatory agencies are on site 
for reviews and when these reviews are protracted for weeks, 
months or even years.     
 

2. Leadership: given the urgency and confusion that is 
created by high profile events, there can be ambiguity in 
terms of who is in charge, process control, task 
assignments and timetables for completion.   

 

Recommendation:   there should be one captain of the 
ship and it should be the most competent and most 
senior person assigned to the IDT, ideally a member of 
the executive suite.  It is recommended that the leader 
ensure the following:  (a) that there are daily 
debriefings/report-outs—inclusive of document controls, 
timelines, tasks and responses to requests for 
information;  (b)  that there is no duplication of effort or 
dysfunction among team members;  (c) that there are no 
inconsistencies or contradictory information; (d) that IDT 
members are temporarily relieved of non-essential 
assignments and meetings (normally associated with 
their ‘day jobs !’) to devote the necessary time and effort 
to the immediate crisis-; (e) that the workload generated 
by the high profile event is periodically reviewed and 
rebalanced to avoid staff burnout and reduce the 
opportunity for error/omission; and (f) that daily 
progress reports are provided to the CEO/designee. 
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3. Tools for the IDT:  it is essential that IDT members be 
able to communicate easily during high profile events.     

 

Recommendations: (a) issue smart phones, or Ipads to all 
IDT members.  Pre-program these with essential contact and 
other important information; (b) establish an incident 
command center with manned telephones, 
computer/internet access (see #5 below), copier/fax/scan 
machines, runners and scribes and other essential 
equipment and supplies; and (c) create a fluid task list to 
monitor activity, due dates, responsibility/ ownership and 
other essential information.    

4. Document control:   when various regulatory agencies 
are on site, chaos normally follows and maintaining control 
of documents becomes challenging, if not impossible.  I 
have personally been involved in situations where no less 
than three regulatory bodies simultaneously appeared on 
site.  When this occurs, various documents are requested 
such as patient medical records, policies and procedures, 
committee meeting minutes, quality assurance files, human 
resource files, etc.  Document control can be very difficult 
even for the most organized and fastidious staff. 

 

Recommendation:  The IDT should have several dedicated 
scribes and runners assigned to the team.  Most facilities will 
want to create a log detailing what was provided to the 
various surveyors and when it was provided (maintain an 
exact duplicate copy for your own records).  Dedicated 
scribes can be used to control this process and maintain 
meticulous files so that other IDT members can be relieved 
of this responsibility.    
 

5. Information management:  in addition to document 
control issues cited in #4 above, the management of 
internal information can become fractured if various time 
sensitive documents (e.g. statements of deficiencies or 
other citations, root cause analyses, etc.) must be 
generated quickly.  Controlling electronic information can 
be very challenging in this environment. 

 

Recommendation:  ask your IT department to establish a 
shared drive on the intranet for the IDT and incident 
command center.  Any information, inclusive of 
correspondence, statements of deficiencies, plans of 
correction, literature, media statements, supporting 
materials, etc. should be saved on the shared drive.  
Individual files should be created on the shared drive for 
each IDT member.  The shared drive should have 
appropriate security (e.g. password protected) to ensure 
the highest level of confidentiality. The shared drive should 
‘live’ in the incident command center and an IDT staff 
member should be assigned to maintain continuity and 
integrity of the information on the drive. 
 

6. Consultants:  if the high profile event involves a specialty 
area (e.g. OB/GYN, pediatrics, radiation safety, MRI, blood 
bank or other laboratory testing, physical environment, 
etc.) involved staff may be ‘too close to the event’ to 
maintain objectivity.  Occasionally, staff are so 
traumatized by high profile events that they become 
unable to perform objectively. 
 

Recommendation:  it may be wise to engage an outside 
subject matter expert as a consultant.  Unbiased 
consultants provide the necessary objective reviews to 
identify issues, suggest solutions and strategies, serve to 
bolster your organization’s credibility with regulatory 
bodies and help staff ‘keep their eyes on the ball.’  You 
might also consider hiring a generalist in quality assurance 
(QA) if the situation is such that the QA structure of the 
organization comes into question.  The consultant should 
become part of the IDT and provide periodic status reports 
to the executive suite.   

 

7. Media and legal action:  some high profile events can 
be played out in the media and evolve into lawsuits, 
medical malpractice or otherwise.  The worst case 
scenario is that the media or a politician seizes your 
facilitiy’s high profile event and turns it into a cause 
célèbre.   
 

Recommendations:  the IDT should work closely with the 
public relations department and legal affairs/defense 
counsel on all high profile cases.  There is little that can be 
done by the IDT to control the actions or exploits of 
outside stakeholders.  Internal information and document 
control is especially essential in cases of heightened 
awareness.  Healthcare risk managers are trained to 
manage pre-litigation case work-ups and generally work 
hand-in-hand with counsel to identify issues that can 
improve patient safety and to develop defense strategies. 
 
One additional recommendation is that the IDT proactively 
receive formal training in crisis management.  An internet 
search yields various resources for formal training, 
inclusive of certification in crisis management for 
executives and other staff. 
 

 

Dear Risk Manager: This column, which will appear regularly in the AHRMNY Journal, is designed to support both the novice and 
seasoned risk manager by presenting brief pearls of wisdom based on the experiences of our colleagues.  This column is based on 
the contributions of our constituent members, to whom we are grateful for sharing their experiences.  We continue to encourage 
our members to submit their experiences anonymously for inclusion in this column.  Please e-mail any suggestions to 
pamela.monastero@nychhc.org or mail to AHRMNY utilizing the RISKY BUSINESS form which can be found on our website at 
http://www.ahrmny.com/downloads/FORM_Risky_Business_Form_7_2009.pdf. The form permits confidentiality. 
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By John G. Martin 

USING I-STOP TO STAY ON TOP OF PRESCRIPTION DRUG ABUSE 
 

In 2012, New York State’s political leaders felt a pressing 
need to address the problem of opiod prescription 
medication abuse. Of course, the prescription drug 
problem was not limited to New York:  Nationwide, in 
2011 there were over 15,000 overdose deaths resulting 
from prescription drug abuse, more than from heroin and 
cocaine combined.  But in 2011-2012 New York seemed to 
be at the epicenter of the opiod abuse crisis.  On June 19, 
2011, Father’s Day, David Laffer and Melinda Brady 
robbed a drug store in Medford, Long Island to satisfy 
their addictions to the prescription opiod hydrocodone. In 
doing so Laffer senselessly gunned down four innocent 
victims, including a husband and wife who just happened 
to be shopping in the store and two employees.1  Then, on 
New Year’s Eve, John Capano, an off-duty Special Agent 
for the Bureau of Alcohol, Tobacco and Firearms, was 
buying cancer medicine for his father at a drug store in 
Seaford, Long Island, when he was shot and killed as he 
tried to stop a robbery. The robber was after Oxycontin, 
one of the most widely abused prescription opiods.2  Add 
to these two high profile tragedies the simple fact that in a 
state of 20 million people, 22 million prescriptions were 
written for painkillers in 2011 and, in New York City, the 
rate of prescription pain medication misuse among those 
age 12 or older increased by 40 percent from 2002 to 
2009, with nearly 900,000 oxycodone prescriptions and 
more than 825,000 hydrocodone prescriptions filled in 
2009, and there left little doubt that statewide action was 
needed.3 
 
The most immediate and dramatic steps to address the 
crisis during the 2011-2012 period were taken by law 
enforcement agencies, who very publicly arrested dozens 
of doctors throughout the state and accused them of 
operating “Pill Mills,” where patients could obtain 
prescriptions for the price of a visit, regardless of medical 
need.4  However, as with any widespread drug problem, 
stepped up law enforcement alone held little hope of 
eradicating the crisis. Both the Governor and the 
Legislature agreed that the following issues needed to be 
addressed through new laws immediately: 
 
• Doctor Shopping – the process whereby a prescription 

drug abuser visits multiple doctors, obtaining a 
prescription for pain medication from each one without 
telling them that he is seeing the others. 

 
• Theft and alteration of prescription pads to enable 

abusers to sidestep the medical profession completely, 
or to get access to larger amounts and/or more potent 
drugs than have been prescribed. 

 
• Outdated classifications allowing certain dangerous 

painkillers to avoid more intense regulation. 
 

• The lack of locations where patients can properly 
dispose of unused medications, which led to leaving 
them in medicine cabinets where children, their friends 
or other relatives have access to them. 
 

• A lack of both public and professional awareness of 
the dangers of opiod addiction and abuse. 

 
The legislative response was conceived by New York 
State Attorney General Eric Schneiderman, and was 
dubbed “I-STOP” (Internet System for Tracking Over-
Prescribing).  The I-STOP Act was first introduced in late 
2011, and it was swiftly approved by the New York 
legislature and ultimately signed into law by Governor 
Cuomo on August 27, 2012.5 According to Cuomo, 
"With this new law, New York State is tackling this 
problem [of prescription drug abuse] head-on, and 
giving law enforcement and medical professionals the 
tools they need to stop abuse before it occurs and crack 
down on offenders.”6 
 
The I-STOP law contains 5 different parts, each 
addressing one of the problems identified above, 
including: (i) overhauling New York’s prescription drug 
monitoring program to provide prescribers and 
pharmacists real-time prescription data, so doctor 
shoppers can be easily identified; (ii) mandating electronic 
prescribing for controlled substances, to eradicate the 
abuse of prescription paper; (iii) revising the controlled 
substances schedules, (iv) creating a new program for 
consumers to safely dispose of controlled substances; and 
(v) improving training and education for prescribers and 
patients regarding controlled substances and the risks 
involved. 
 
Many of the provisions of I-STOP took effect earlier this 
year, and require no further action by providers.  For 
example, the reclassification of Hydrocodone to a 
Schedule II controlled substance, effective March 1 of 
this year, means that new Hydrocodone prescriptions 
can no longer cover a period longer than 30 days, with 
no refills: a new prescription is required for each dosage 
period.  Similarly, Tramadol, a widely abused pain killer, 
is now a Schedule IV drug, and refills, which were 
previously unlimited, are now limited to five 30-day 
supplies. In addition, the New York State Department of 
Health official website now maintains a database of safe 
prescription medication disposal locations.7 The law also 
expands the functions of the Prescription Pain 
Medication Awareness Program and the related 
Workgroup (established in the 2012-13 State Budget). 
The workgroup will be responsible for making 
recommendations on continuing education for 
practitioner/pharmacists regarding pain management: 
under consideration is a requirement to require medical 
schools to provide between 2 and 8 hours of 
prescription drug abuse training to students.   
 
However, the heart of the I-STOP program is Part 1 of the 
law, effective August 27, 2013, which overhauls New York’s 
current prescription drug monitoring program, and the 
requirement that all prescriptions be issued electronically, 
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which will be effective December 31, 2014. These 
provisions of Part I will have dramatic effects on providers 
and patients alike. 
 
Prior Practice:  CSI 
 
New York State has had a computerized database 
prescription monitoring program, the Controlled Substance 
Information System (“CSI”), applicable to all controlled 
substances in place since 2007.  That program allowed 
practitioners who were authorized to prescribe controlled 
substances to consult a database in order to review any 
patient’s prescription medication history before issuing the 
patient a prescription.  However, the system suffered from 
a significant number of shortcomings.  First, there was a 
substantial time lag in entering the information that was 
available to the prescribing physician. The data was 
provided by pharmacies after filling prescriptions, but they 
were not required to enter it until the 15th day of the 
following month8 (and compliance with even this 
requirement was not strictly enforced).  Thus, if a patient 
had obtained multiple prescriptions for the same controlled 
substance from different doctors in the past several 
weeks, when he showed up at a third doctor’s office, even 
if the doctor was diligent and checked the registry, he had 
no way of knowing about the prior prescriptions. 
 
The biggest problem with the CSI database however, was 
that its use was optional, and, as a result, prescribing 
physicians rarely consulted it. Busy doctors (and pain 
management doctors tend to be very busy), many of 
whom were not acutely aware of the public health crisis, 
determined that an optional record keeping chore, which 
required several steps and thus took time out of their 
practice (approximately 3-4 minutes per patient), was a 
low priority. As reported by Newsday in a front page 
article on December 21, 2011, fewer than 3% of New York 
doctors reported that they regularly checked the database 
before issuing controlled substance prescriptions.9  
 
Another shortcoming of the CSI system was that 
pharmacists, who are often in the best position to identify 
a potential abuser or doctor shopper, were not provided 
access to the system. 
 
Finally, the system was difficult to use, and was subject to 
manipulation: There was no uniform patient identifier, 
and, if a patient filled all of their prescriptions at one 
pharmacy, even if they were from multiple doctors, their 
history would not show up on an inquiry.      
 
The New Rules 
 
I-STOP directly addresses and eliminates the two major 
shortcomings of the CSI system described above.  First, 
I-STOP mandates the creation of a real time database.  
Every prescription is entered into the database at the 
time it is filled, and in no event more than 24 hours later 
– there is no more 15-45 day time lag for abusers to 
exploit. 
 
Second, and most importantly, consultation by prescribers 
before issuing a prescription is now mandatory. Every 
prescriber and every supplier (pharmacist) in New York 
State, must, as of August 27, 2013, establish a Health 

Commerce System (HCS) Account.  Once they establish 
such an account, prescribers will have access to the 
Prescription Monitoring Program (PMP) Registry, and 
practitioners, or their designee, are required to consult 
the Prescription Monitoring Program Registry (the 
”Registry”) before prescribing or dispensing any Schedule 
II, III, and IV level controlled substances, except in 
certain very limited circumstances (e.g., emergency 
situations).10 The proposed regulations require such 
consultation to occur no more than 24 hours prior to 
prescribing the controlled substance, allowing doctors 
some leeway to avoid limiting the number of patients 
they can see during a day due to the time constraints.  In 
addition, Practitioners are required to document the 
consultation of the Registry, or to keep a record of the 
reasons why such consultation did not occur (i.e., 
emergency, system failure).    
 
In addition to prescribers’ “duty to consult” the database, 
under the new system Pharmacists and their designees 
will be able to review the registry before dispensing 
controlled substances, providing yet another check on the 
practice of doctor shopping. 
 
I-STOP also mandates that all controlled substance 
prescriptions be issued electronically as of December 31, 
2014. While it is not yet clear exactly how this 
requirement will work, compliance will be a prerequisite 
to prescribing a controlled substance.  What is certain is 
that the paperless system will cut off one avenue that 
abusers have exploited to obtain access to dangerous 
prescription drugs: stealing and/or forging paper 
prescriptions pads.  
 
How To Comply – Prescribers and Pharmacists 

In order to comply with the I-STOP protocol prescribers 
and pharmacists must first establish an HCS Account.  
Applications for the account can be submitted through the 
DOH website.11 Once the account is established, the 
practitioner or pharmacist can access the database on-
line, and log in using their ID and password.12 The 
database is available 24 hours a day, seven days a week, 
and it will involve no cost to participants.13  Practitioners 
who fail to follow these requirements will risk losing their 
ability to prescribe controlled substances, and may be 
subject to discipline by the Office of Professional Medical 
Conduct.  
 
Prescribers and pharmacists will also have the option of 
utilizing a designee to access the database.  Although the 
system does not yet have the functionality to permit 
designee access, anticipated designees can begin the 
process now by obtaining HCS accounts with their own 
user ID and Password.14  The practitioner will be required 
to take reasonable steps to ensure that the designee  is 
sufficiently competent to use the registry, and the 
practitioner will remain ultimately responsible to ensure 
that the registry is used for authorized purposes and that 
the confidentiality of Protected Health Information is 
maintained. 
 
Of significant note, the duty for physicians to comply is 
strict and mandatory, carrying severe potential penalties 
for any failure to comply, including but not limited to, loss 
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of license, civil penalties and/or criminal charges.  To 
avoid the possibility of such dire events, plans for 
compliance with I-STOP must be established, implemented 
and adhered to immediately, and without fail, by every 
physician throughout New York. 
 
Of course, there are limited exceptions, as mentioned 
above, to the “duty to consult” the database. These 
include Methadone dispensaries, controlled substances 
actually administered by the physician in their office, 
hospitals, and emergency rooms (limited to a 5 day 
supply).  In addition, where it is not reasonably possible to 
access the database (again limited to a 5 day supply), and 
where the registry is not operational due to technological 
or electronic failure. Finally, a limited number of 
practitioners will be granted waivers due to technical 
limitations not within their control, or other exceptional 
circumstance. Similar exceptions will apply to the 
requirement that all controlled substances are prescribed 
electronically, when it becomes effective on December 31, 
2014.15    
 
Conclusion 
 
Prescription drug abuse is not just the hot topic of the day 
in the media.  It is a serious public health crisis, and it 
presents a unique challenge to the medical profession as 
well as law enforcement.  The I-STOP program holds out 
the promise of enabling doctors, pharmacists and other 
health care practitioners to not only discontinue their 
unwitting participation in the drug trade, but to 
affirmatively protect both their patients and their 
communities. 
 
Post Script 
 
While it is far too early to call I-STOP a complete success, 
the preliminary results are certainly encouraging.  
According to Newsday, over first three days I-STOP’s 
database was in effect, August 27-30, the system 
identified and prevented at least 200 instances of 
apparent doctor shopping within the state.16 
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As we enter year five of President Obama’s electronic health 
records initiative, over half of all eligible medical professionals 
and more than 80 percent of eligible hospitals are now utilizing 
electronic medical records (“EMRs”).1 Despite the many 
advantages of EMRs, it would be prudent to highlight and 
discuss some of the limitations and new problems, both clinical 
and legal, that this new technology has introduced for 
practitioners and defense counsel. 
 
EMRs in Daily Practice 
 
Among the justifications for the EMR initiative is the belief that 
EMRs will improve the quality of medical care by reducing errors 
and improving medical billing.  However, in doing so, EMRs have 
presented providers with a host of new issues to address, all of 
which impact upon patient care. 

 
One of the ways in which EMRs impact upon patient care is by 
greatly interfering with a practitioner’s rapport with his patients.  
Not only must the provider now constantly look at a computer 
screen instead of the patient during an office visit, but the order 
of listed patient questions may be different on the EMR template 
than what the provider has grown accustomed to, causing the 
provider to lose his stride.  Alternatively, the provider may 
conform his practice to the EMR software template (rather than 
conform the EMR to the practice), but in doing so, may 
inadvertently forget something that he would have ordinarily 
asked or examined.  In addition, the adjustment may simply not 
be the best style that is best for him, causing one’s bedside 
manner to suffer and interfering with patient dynamics. 
 
This problem can be addressed via EMR software customization, 
which the majority of software systems allow.  One would think 
that this would solve the problem, but software customization is 
not without its own peril.  Indeed, while individual workstations 
may be able to be personalized, customization may change the 
display of pertinent data. The result? Fields present on an EMR 
template may become invisible to one’s customized version, yet 
the hidden fields may pertain to clinically relevant information.  
These invisible fields, if simply left blank, may expose the 
provider to liability if not addressed. 
 
Further, incompatible EMR systems among providers are a 
constant struggle that medical professionals face.  It is fairly 
common for providers and hospitals to each employ different 
EMR systems which may not be compatible with one another.  
What is a provider to do when another provider sends an 
electronic copy of her notes on a patient, or lab results, but 
these cannot be uploaded to the recipient’s computer system?  
It is entirely incumbent upon the provider and/or facility to not 
only insure that all clinically pertinent information makes its way 
into a patient’s medical chart, but also insure that it be done in 
a timely fashion. Doing so may require maintaining a 
relationship with an information technology specialist capable of 
timely addressing document conversion needs and uploading 
them to one’s EMR system. 
 
Additionally, it is not uncommon for EMR software to be 
preloaded with “best practice” alerts. This is increasingly 
common at large teaching institutions. In essence, when a 
provider deviates from what has been predetermined to be the 
“best practice” by a consensus within a system, a notif ication  
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will typically appear on screen asking the provider whether 
he, in fact, wishes to deviate from the preset treatment 
recommendation.  While this may sound like a Godsend, not 
only are these alerts rarely based on the established standard 
of care (albeit, they are usually evidence based with a 
confirmed efficacy for the majority of patients), but they also 
do not necessarily take the individual patient’s case into 
consideration.   
 
Without question, it is good policy as a general principle to 
prefer treatment that is evidence based over treatment that is 
not.  However, one must keep in mind that non-evidenced 
based treatments frequently work for some patients.  For 
example, if a treatment has an efficacy rate of 30 percent, it 
will not be classified as evidenced based.  But what if your 
patient is among the 30 percent whom might have been 
helped by the treatment?  Indeed, there are times when being 
“too scientific” will not be in your patient’s best interest.    
 
In addition, best practice alerts often subject practitioners to 
undeserved criticism from administration when they 
frequently ignore alerts, leaving them to have to explain 
themselves repeatedly.  In litigation, best practice alerts, 
while not the standard of care, may also create an 
appearance of perceived negligence among lay individuals, 
subjecting the provider to having to explain himself in Court 
as to why the alert was ignored.  Less experienced providers 
may also fear having to justify themselves and choose to 
follow the suggested treatment even when he knows it is not 
best for his patient for fear of being reprimanded.  In sum, 
best practice alerts are not always best for patients and are 
no replacement for good clinical judgment.   
 
Lastly, another limitation of EMRs is working problem lists.  
With paper charts, it was relatively easy to flag a page or an 
area of the chart.  One would simply insert a sticky note 
where you wanted to highlight something.  Information in 
EMRs is much harder to highlight and flag, potentially 
resulting in missed test results or other areas of follow-up.  
Consequently, EMRs increase providers’ duty to search out 
information about patients and ultimately may create a legal 
duty to act on the information, irrespective of whether it was 
actually located simply because the provider “should” have 
been able to find it.  In truth, unless EMRs are streamlined 
and user-friendly (many of which are not), providers will have 
to click through several screens to find pertinent information, 
resulting in wasted time and much frustration. To the extent 
possible, EMRs should allow for a two-step working problem list: 
one that highlights a patient’s main problems (such as diabetes 
or hypertension) and a second list that flags each individual 
doctor’s working “to do” list (such as follow for labs, get radiology 
studies, potential referrals, etc.).     
 
EMRs in Litigation 
 
EMRs have also breathed new life into spoliation sanctions 
thanks in large part to “metadata” or “electronically stored 
information.” Metadata is essentially behind the scenes 
information about the particular electronic content.  Metadata 
is permanent and just about every entry is time-stamped. In 
essence, every EMR entry creates this metadata that records 
everything from which workstation was used, the provider 
who accessed and/or changed the information, and of course, 
the time and date of the activity.   
 
 

As counsel become more and more technologically savvy, 
discovery demands for metadata have increasingly become 
more commonplace.  Moreover, just as counsel have become 
more learned on this front, so has the judiciary.  
Consequently, attorneys are now required to have some 
basic understanding of EMR data systems and infrastructure 
and know when to seek assistance from competent 
information technology specialists. Failure to do so can lead 
to grave repercussions for one’s client.   
  
In some recent First Department cases, sanctions have been 
imposed for failure to preserve electronic data and have 
ranged from recommending that pleadings be stricken to 
preclusion of evidence and/or testimony at trial.2 Similar 
ramifications have also been held on the federal level, not 
only on clients, but also on counsel, for erroneously 
certifying that a reasonable inquiry had been made in order 
to respond to e-discovery requests.3   
 
Additionally, providers and facilities must sufficiently 
comprehend metadata associated with EMRs in order to 
timely insure its preservation as it may be too late after 
litigation is underway.  Regrettably, there is no steadfast rule 
for when the duty to preserve electronically stored 
information is triggered.  Rather, the First Department has 
intimated that the duty to preserve attaches once a legal 
proceeding is seriously contemplated.4  
 
The question then becomes when can a provider or hospital 
administration determine when a legal proceeding can be 
reasonably anticipated? Theoretically, it can be deemed to 
take place as soon as an adverse event occurs.  To prevent 
the loss of metadata and other electronically stored 
information, it is good practice to work with one’s 
information technology specialist from the moment an 
adverse event occurs to identify potentially relevant 
electronic data and insure that it be preserved.  If an event is 
sufficient to warrant discussion at a morbidity and mortality 
conference or a root-cause analysis, then it is sufficient to 
have its related metadata identified and steps taken to 
preserve it for a period of time of at least the applicable 
statute of limitations.  Should litigation ensue, a formal 
internal litigation hold letter should then be sent by counsel 
to the client as soon as the action is commenced to insure 
that the information continues to be preserved.    
 
EMRs also lend themselves to the natural inclination to copy 
and paste information from prior visits.  Indeed, some EMR 
systems are even designed to automatically carry over 
information from prior visits and/or the software may place 
default entries into a history, physical examination, or 
medication order.  These may seem like incredible timesavers, 
but during litigation, these perceived timesavers may serve 
to impeach one’s client if some of the entries do not pertain 
to the more recent examination.  Identical entries appear 
sloppy and call into question whether the provider actually 
saw and spent time with the patient at each visit.  Even 
worse, default values may also lead to errors in prescribing 
medications or interpreting laboratory values as some 
facilities may preset a medication dose and method of 
delivery for a healthy patient.5  If that default entry is not 
reviewed by the provider, a non-healthy patient may receive 
the wrong medication dose.  As a result, providers should 
resist the urge to blindly carry over information from prior 
visits, instead spending an extra few minutes to insure that 
the notes in the EMR are appropriate for the particular visit 
and review all default entries that appear in an EMR. 
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Another area of legal concern with EMRs lies in the 
enormous potential for breaches of confidentiality.  EMRs 
facilitate accessibility of protected medical records from 
many locations, including home, office, hospital, and mobile 
devices. However, with that ease comes greater privacy 
concerns and potential threats. Whether the breach occurs 
via the hands of a computer hacker, misplaced disks or flash 
drives, emailing records, or lost or stolen laptops, the 
records custodian remains responsible for the breach. 

 
In order to attempt to limit potential breaches, it is 
absolutely imperative that EMR systems be routinely 
serviced and their security settings reviewed and updated.  
Further, access to patient information and records should be 
limited to only necessary providers and/or staff. Any 
unauthorized accessing of records internally within the 
organization must also be addressed immediately. Should a 
breach occur, the affected patient(s) should be notified 
immediately and advised what steps have been taken to 
remedy the breach. 
 
Conclusion 
 
In sum, while the use of EMRs has unquestionably decreased 
the potential for liability in some areas, it has also created 
new potential liability exposures. Providers, administrators, 
and counsel must be fully cognizant of the advantages and 
disadvantages of the specific client’s EMR system and keep 
abreast of updates to technology or suffer significant 
ramifications. 
 

References Listed on page 29 
 
About the authors 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
shows and is quoted frequently in print.  He authored four published book titles 
and second editions and has written many articles for physicians and parents.  
Dr. Brown resides and works in the New York City area. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

York State justices and is highly proficient in motion practice, including 
appeals.  Ms. Lassalle previously worked as an information technology 
technician. 
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SPONSOR 
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products during the sponsored event 
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 By Mathew J. Levy 

Government/Private Payors Partner on Fraud 
Prevention:  U.S. Department of Health & Human 
Services Secretary Kathleen Sebelius and U.S. Attorney 
General Eric Holder have announced a “ground-breaking 
partnership” among the federal government, state 
officials, several private health insurance organizations, 
and other health care anti-fraud groups to prevent health 
care fraud. This voluntary, collaborative arrangement is 
the so-called “next step” in the Obama administration’s 
efforts to combat health care fraud and is designed to 
share information and best practices in order to improve 
detection and prevention of fraudulent health care 
billings, according to the joint statement. For more 
information, and a list of the organizations and 
government agencies that are participating in the 
collaborative arrangement, go to: 
http://www.hhs.gov/news/press/2012pres/07/20120726a.html. 
 
Sleep Lab Technicians Formally Recognized & 
Regulated:  The New York State Department of 
Education has proposed regulations establishing a new 
profession of Polysomnographic Technologist, more 
commonly known as a sleep lab technician. The 
regulations, issued on an emergency basis to implement 
legislation enacted in 2011, outline the coursework and 
clinical experience required for registration to practice 
the profession, define the scope of practice of the 
profession, and set forth the requirements for 
authorization. The regulations also establish a grandfather 
provision to enable those who began practice in the field 
prior to the new law and regulations to receive 
authorization to continue to practice if they meet 
specified requirements, including experience requirements. 
Individuals applying under these special provisions must 
meet the grandfather provisions by February 3, 2014. 
The proposed regulations have a 45-day comment period 
and become effective October 31, 2012. See: 
http://www.regents.nysed.gov/meetings/2012Meetings/July2012/712ppca1.pdf 
  
Health System Settles with FTC over Acquired 
Cardiology Practices: The Federal Trade Commission 
(FTC) has reached a settlement with Renown Health of 
Reno, Nevada, a three-hospital system, resolving FTC 
charges that Renown’s actions had illegal anti-
competitive effects in the relevant cardiology services 
market, following its acquisition of the two major 
cardiology practices in the area.  A key factor in the case 
was the non-compete provisions that effectively 
prevented the establishment of a competing cardiology 
provider in the area. The FTC’s order suspends 
enforcement of the non-compete provisions for a period 
of time to allow some of the physicians to join competing 
practices. While anti-trust cases are always fact 
sensitive, this case provides a warning that the FTC is 
scrutinizing hospital acquisitions of physician practices. 
To see the FTC news release and a link to the related 
materials, go to: 
http://www.ftc.gov/opa/2012/08/renownhealth.shtm.  

 

Meaningful Use EHR Incentive Payment Audits Begin:  
As of June 30th, the total of Medicare Electronic Health 
Record (EHR) Incentive Program Payments exceeded $3 
billion to over 120,000 eligible professionals and hospitals.  
What CMS giveth, however, it may taketh away. A New York 
accounting firm, Figliozzi and Company, has been contracted 
by CMS to conduct meaningful use audits of physicians and 
providers who attested that they are meaningful users of 
EHR.  A physician selected for an audit will receive a letter 
from the accounting firm, with the CMS logo on the 
letterhead. If, based on an audit, a physician is found to be 
ineligible for an EHR incentive payment received, the 
payment will be recouped, subject to an appeals process to 
be established by CMS. To ensure you are prepared for a 
potential audit, save the supporting electronic or paper 
documentation that supports your attestation, including 
proof that your EHR system is certified.  For more details 
about how physicians should prepare for these audits, see:  
http://www.cms.gov/Regulations-and-Guidance/Legislation/EHRIncentive 
Programs/Attestation.html#10 
 
 
 
About the author 
 

 

 
 

REGULATORY UPDATE 

DID YOU KNOW? 

Mathew J. Levy is a Principal of the firm 
Kern Augustine Conroy & Schoppmann, 
PC. Mr. Levy is nationally recognized as 
having extensive experience representing 
healthcare clients in transactional and 
regulatory matters. Mr. Levy has 
particular expertise in structuring and 
negotiating joint venture agreements, 
stock purchase agreements, asset sale 
agreements, shareholders agreements, 
partnership agreements, termination 
agreements, settlement agreements, 
employment contracts, managed care 
agreements and commercial leases. Among 
the areas in which he specializes are 

coordinating mergers and acquisitions, compliance programs, ambulatory 
surgery centers, establishment of diagnostic and treatment centers, HIPAA 
privacy regulations, fee-splitting issues, Stark law issues, fraud and abuse 
rules and regulations, investigations regarding Medicare/Medicaid, Blue Cross 
Blue Shield, Oxford, United, AmeriChoice and other third party payor audits. 

 
A dynamic speaker and prolific author, he has lectured at Yale University, 
Beth Israel Medical Center, NYU Downstate Hospital, Columbia Presbyterian 
Hospital, St. Vincent's Hospital & Med Center, Long Island Jewish Medical 
Center among others on a wide range of health law issues including multi-
specialty groups, fraud and abuse, medical records, confidentiality of 
protected health information, employment contract negotiations, and licensure 
issues related to interviews and hearings with the Office of Professional 
Medical Conduct as well as the Office of Professional Discipline. He has 
authored numerous articles on various health law topics including Physician 
Employment Agreements, Managed Care Audits, Physician Leases, The Anti-
Kickback Statute, Asset Protection, and Concierge Medical Practices among 
others and has been featured on a cable TV show AThe Hot Seat. 
 
Mr. Levy advises healthcare clients on the day-to-day business operations that 
have the attention of the FBI, Office of Inspector General, District Attorney’s 
and the U.S. Attorney’s Office. 
 

FALL 2013                                                             19 

http://www.hhs.gov/news/press/2012pres/07/20120726a.html
http://www.regents.nysed.gov/meetings/2012Meetings/July2012/712ppca1.pdf
http://www.ftc.gov/opa/2012/08/renownhealth.shtm
http://www.cms.gov/Regulations-and-Guidance/Legislation/EHRIncentive%20Programs/Attestation.html#10
http://www.cms.gov/Regulations-and-Guidance/Legislation/EHRIncentive%20Programs/Attestation.html#10


 
 
 

 By Carolyn Reinach Wolf, Esq.*

It is more important than ever to understand the legal 
issues regarding workplace violence by and between 
fellow employees. In many instances, workplace 
violence can be avoided or minimized if the warning 
signs, or “red flags,” are recognized and addressed 
early. The resulting legal liability and bad publicity can 
be avoided with the appropriate training and with 
proper policies in place. Instead of dealing with the 
underlying issue of behavioral instability, members of 
Congress and the President are focusing on gun 
control. The truth is that violence will still occur even 
if we take all guns away, if people in the workplace do 
not properly manage at-risk behavior. 

First, it is important to understand what is meant by 
“workplace violence.” Workplace violence falls into 
four broad categories: (1) violence by individuals who 
have no connection with the workplace; (2) violence 
directed at employees by customers or clients; (3) 
violence against coworkers, supervisors, or managers 
by a present or former employee; and (4) violence 
committed in the workplace by someone who is in a 
personal relationship with an employee.1 

The problem we are currently facing is that people are 
looking for a yes-or-no answer about the role of 
behavioral health issues in violence, when there is 
none. Although many of the perpetrators of recent 
tragic incidents had mental health issues, the majority 
of individuals who suffer from serious mental illness 
are more often the victims of violence than the 
perpetrators of violence.  

Instead of focusing on the aftermath of these violent 
tragedies we must begin to focus on prevention 
strategies. In order to prevent workplace violence, 
there are three general approaches: (1) Environmental: 
securing entrances and exits; (2) Organizational/ 
administrative: developing and implementing safe work 
practices; and (3) Behavioral/interpersonal: training 
employees.2 The first approach involves a physical 
workplace evaluation which looks at building access, 
lighting, door locks, alarms, and isolated work areas.3 
The second approach requires management to draft 
and communicate a workplace violence policy to 
employees. A mental health legal expert can offer 
consultation in developing and enforcing effective policy 
for a safe work environment. 

The third approach is essential; it is problematic that 
supervisors, human resource professionals and 
employees are often untrained in recognizing and 
preventing workplace violence. Every workplace must 

develop systems for their employees to identify, 
assess, triage and appropriately intervene. Any 
individual in the workplace whether he or she be a 
manager or lower level staff member, must be alert 
to “red flags,” must understand the violence prevention 
plan and response, and must know how to seek 
assistance when there is a problem.4  

Consultation with a mental health legal expert is 
crucial when a workplace is developing new or 
strengthening current employee mental health 
systems, protocols, and procedures for the workplace 
environment. A mental health legal expert can 
provide customized mental health trainings to 
employees and staff, including how to form and 
maintain a Behavioral Intervention Team (“BIT”). A 
BIT, also commonly known as a Threat Assessment 
Team, focuses on preventing the threat and/or crisis 
before it occurs. A BIT is a multi-disciplinary group 
whose purpose is meeting regularly to support its 
target audience (employees, staff, etc.) via an 
established protocol. The BIT tracks “red flags” over 
time, detecting patterns, trends, and disturbances in 
individual or group behavior. The Team strives to 
identify early signs of threat and/or crisis rather than 
waiting for an incident to occur and reacting.5 The 
Team is designed to respond consistent with human 
resources and related company policies, as well as 
any federal or state law. 

Co-workers, community members, friends or colleagues 
can submit reports to the Team of disruptive, 
problematic or concerning behavior or misconduct. The 
Team then conducts an investigation, performs a 
threat assessment, and determines the best mechanisms 
for support, intervention, notification and response.6 
When necessary, the Team can seek advice and 
assistance from outside resources, including threat-
assessment psychologists, psychiatrists, or legal 
counsel. A mental health legal expert can also act as a 
team member, if necessary. 

Another preventive measure is pre-employment 
screening, which consists of identifying and screening 
out potentially violent individuals before hiring.7 The 
hiring team should be aware of certain “red flags” 
such as a history of drug or alcohol abuse, past 
conflicts with co-workers, past convictions for violent 
crimes, defense or hostile attitudes, or a history of 
frequent job changes.8 Once hired, a BIT can track 
employee behavior over time. The BIT should be 
alert to certain risk factors including, but not limited to: 

VIOLENCE IN THE WORKPLACE 
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 personality conflicts between co-workers, bringing 
weapons onto a work site or drug or alcohol use on 
the job. Problematic behavior might consist of 
increased belligerence, threats, outbursts of anger, 
extreme disorganization, noticeable changes in 
behavior, or homicidal or suicidal comments or 
threats.9 

When individuals are diagnosed with a serious mental 
illness, their willingness to comply with treatment is 
adversely affected by the stigma associated with 
having a serious mental illness. The problem is not 
gun control, but rather a lack of “viable affordable 
options for successfully treating mental illness”.10 
Society’s prejudice against those suffering from a mental 
illness “clouds logic and stigmatizes a significant 
portion of the American populace”.11 

Unfortunately, the most recent tragic events at the 
Washington D.C. Navy Yard perpetuate the stigma 
that individuals with mental health issues are violent. 
The truth is that while Aaron Alexis did become 
violent, most people suffering from behavioral health 
issues are more often the victims of violence rather 
than the perpetrators. Violence in the workplace, 
whether it is perpetrated by someone with mental 
health issues or not, can be dealt with proactively by 
consulting a mental health legal expert and having a 
Behavioral Intervention Team ready in advance to 
tackle the issues. 
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OB VTE safety recommendations have recently been 
developed to prevent venous thromboembolism (VTE) in 
maternal patients. These VTE Safety Recommendations 
provide the concise and considered recommendations of a 
panel of national and international health experts.∗ 
 
For pregnant women, the risk of VTE* is 4-5 times 
higher than women who are not pregnant. Moreover, 
this risk is at least twice as much following cesarean 
delivery.  
 
The importance of addressing VTE risk in maternal 
patients has been emphasized by many healthcare 
organizations. In 2011, The Partnership for Patient 
announced the Patient Safety goal for Health and 
Safety of Maternal Patients:  40% of all adverse 
events/risk occurring in pregnant women will be 
decreased by 30% by the end of 2013. Focus of VTE 
prevention was one of the key areas of focus-there was 
difficulty attaining this goal. In 2014, The Maternal 
Harm Prevention Initiative was dually developed by 
ACOG and Society of Maternal Fetal Medicine, both 
organizations clearly continuing to identify preventable 
harm events occurring in pregnant women.  Patients 
undergoing general surgery overall are at high risk to 
develop DVT. It has been reported that the cost∗ 
associated with a thromboembolic event averages 
$10,804 for a DVT and $16,644 for a pulmonary 
embolism (PE). The CDC includes reduction in DVT as 
one of ten major factors for reducing adverse events. 
 
What is the clinical answer and what are the needs of 
clinicians working in the OB scope of practice? 
 
The identification of a succinct tool that would guide 
clinicians to utilize a well-established VTE risk 
assessment was developed with specifically identified OB 
experts from the United States and internationally that 
expressed a passion for developing VTE recommendations. 
The group of health experts that reviewed the checklist 
consisted of almost 25 members, including those from or 
represent organizations such as American Congress of 
Obstetricians and Gynecologists, Centers for Disease 
Control and Prevention, Institute for Healthcare 
Improvement, The Joint Commission, and Society for 
Maternal-Fetal Medicine, as well as well-respected 
hospitals from Australia, Canada, and the United States. 
 
 

http://ppahs.org/2013/10/02/physician-patient-alliance-for-health-safety-announces-formation-of-safety-checklist-group-for-vte-patient-safety/
http://ppahs.org/2013/05/02/preventing-death-following-cesarean-delivery/
http://www.healthcarebusinesstech.com/hospital-acquired-complications-cost-average-hospital-2m-per-year/


  
 
 
 

 

 

 

 

 

 

 

Initially it was felt this would be in the form of a safety checklist, but as the development progressed, the experts 
felt concise statement of recommendations best expressed the needed tool to be used for consistent VTE risk 
assessment along the continuum of care for the OB patient. 
 
The result is a four-step recommendation process developed for the prevention of VTE in maternal patients 
(antepartum/intrapartum/postpartum) that provides recommended steps to be considered regarding risk factors, 
preventative measures, and discharge procedures: 
 
Step One consists of a OB VTE Risk factor which provides a baseline risk assessment conducted on all patients on 
admission for any reason and at the time there is a transfer of care. It is a cumulative point system that assigns VTE 
risk level from one to five points for both historical and current patient conditions and procedures. This step provides 
a baseline risk of VTE and determines what VTE prophylaxis needs to be ordered.  In terms of practice impact, this 
lends a consistent approach to patients VTE risk and determines the treatment clinical path. 
 

Step Two sets forth the prophylaxis regime that needs to be ordered on the basis of the risk level score determined 
in Step One. It describes the parameters for both mechanical and pharmacological treatment interventions that need 
to be instituted both antepartum and postpartum. It serves as a consistent safety reminder to provide the clinician a 
decision tool that allows for maximum VTE prevention in all maternal phases and assurance of safe practice 
adherence. As well, this step reminds clinicians to initiate discharge planning process, which need to be started early 
after the patient’s admission. 
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Step Three recommends periodic reassessment of the patient. Risk factor reassessment is commonly overlooked and 
this step consequently serves a reminder of the criteria for timing of the reassessment: repeat the risk factor 
assessment in Step One if the patient is hospitalized longer than 24 hours, before surgery or with any significant change 
in patient condition. This is a crucial step that promotes continued patient assessment and validation of the correct risk 
and associated prophylaxis regime as set forth in Step Two. The effect on clinical practice is a continuous check on the 
patients VTE status and assurance of prophylaxis maintenance. 
 
Step Four identifies the patient discharge protocols. The value of this step is to ensure all necessary patient education, 
engagement tools are provided to the patient for a smooth transition to home post discharge. It also looks to possible 
prevention of VTE readmission for the patient, which would be detrimental to the safe practice standards and harm. 
 
The OB VTE Safety Recommendations focus on the consistent reduction of VTE risk, the risk of any long-term 
complications of VTE development, and the application of prevention measures principally through mechanical and 
pharmacological prophylaxis. Use of these recommendations in providing the optimally maintained prophylaxis along 
with incorporating in patient safety rounds also allows for double-checking to ensure all prophylaxis is being properly 
measured, maintained and adhered to. It ensures that the patient is prescribed compression devices and taking 
pharmacological prophylaxis as required. Moreover, these recommendations help to proactively interact with patients to 
engage and collaborate with the common goal on VTE prevention and ensure consistent hand off communications with 
clinicians along the care spectrum.  
 
The OB VTE Safety Recommendations also address areas that may not have been previously considered: 
 
Admission for Other Than Delivery: A newly published study shows that VTE risk is also increased for any non-delivery 
admission.∗ These recommendations are to be used every time a maternal patient is admitted or transferred for care. 
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Patient Education: Another commonly overlooked step in the risk 
reduction process for VTE prevention in the maternal patient is patient 
education, engagement and collaborative discussion on why VTE 
prevention matters and why they need to wear mechanical devices is a 
crucial part of compliance and empowering the patient for her own self 
care management. VTE risk remains even after the patient is 
discharged and in OB the risk window remains up to one month post-
partum. Education of and the provision of necessary information to the 
patient is therefore essential post-discharge.   
 
Taking these extra clinical actions allows for successful transition of 
care/discharge planning and further helps to prevent unnecessary and 
costly readmissions which have an impact on hospitals’ transparency of 
adverse events and cause negative scrutiny in the public’s view. As a 
result of lack of a consistent method of VTE risk assessment of the 
maternal patient, maternal patient’s risk may be overlooked and result 
in harm. This is demonstrated in the potential oversight of high risk 
pregnant women being admitted for delivery or other diagnosis during 
the course of pregnancy that are truly at high risk for the development 
of VTE. 
 
∗ Blue color texts are hyperlinks to supplemental reading material. 
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ASHRM ANNUAL COCKTAIL RECEPTION 
10/18/13 – AUSTIN, TEXAS 

On Tuesday evening October 29, after a full day of 
lectures and learning in Austin, over 60 members 
and friends of AHRMNY gathered in Max’s Wine 
Dive to relax and network. Erica Beneke, winner of 
the Food Network Chopped and Executive Chef at 
Max’s prepared delicious dishes paired with fine 
wines. Francine Thomas, the president of the 
chapter welcomed those who attended and thanked 
the membership for support of chapter activities. 
The theme of the conference this year was 
“Everyone is a risk manager” with over 2000 
member attendees. There was an overwhelming 
agreement that this year’s ASHRM Conference was 
a great learning experience. 
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SAVE THE DATE FOR THESE UPCOMING LOCAL 
AND OUT-OF-STATE EVENTS 

 
 
 
 
 
 
 
February 12, 2014  10:00am – 11:30 am 
Webinar: Patient Safety Coaches 
Speaker: Ronette Wiley, VP – Basset Medical Center 
 
March 12, 2014  5:30pm – 9:00 pm 
Evening Educational & Networking Event 
Location: Lighthouse International, NYC 
Potential topics and speakers TBD 
 
June 6, 2014  8:30 am – 3:30 pm 
Annual Educational Conference 
Location: Lighthouse International, NYC 
Potential topics and speakers TBD 
 
 ----------------------------------------------------------    
 
 
 
 
 
Visit www.npsfcongress.org for additional conference 
and registration details 
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dling_0910.pdf); Rhode Island Safe Patient Handling Act of 2006, R.I. 
Code §§23-80-1, 23-80-2, 23-17-58 and 23-15-4 (2006) (applies to nursing 
homes and hospitals); Texas, TX HS. Code Ann. §256.002 (2005) (applies 
to nursing homes and hospitals); State of Washington RCW §§ 70.41.390, 
72.23.390, 51.16.230 and 82.04.4485 (2006) (applies to hospitals only). 
26 Minnesota Safe Patient Handling Act, Minn. Stat. 182.6551 et seq. 
(2009). 
27 Assembly Report on Safe Patient Handling, p. 10; Kris Siddharthan, 
et al., supra; J. Collins, et al., supra.  A more recent analysis estimates 
that the average cost of implementation is now $1,275 per bed, while 
reductions in worker injury and turnover save about $1,060 per bed per 
year in the first few years, allowing cost recovery within 15 months.  
Fiscal Policy Institute, Safe Patient Handling in New York State:  An 
Estimate of the Costs and Benefits of Statewide Implementation (June 
13, 2013) (http://fiscalpolicy.org/safe-patient-handling-in-new-york-state-
an-estimate-of-the-costs-and-benefits-of-statewide-implementation).  
28 RCW 51.16.230 and 82.094.4485. The tax credit is equivalent to $1,000 
per acute care bed for SPH equipment purchases up to $10 million total. 
Testimony of Dr. Barbara Silverstein, supra, p. 26. 
29 Ohio Revised Code §4121.48 (enacted 2005). 
30 Mary Matz, MSPH, et al., supra, p. 6. 
31 Id., p. 5. 
32 Telephone interview of Germain Harnden, Executive Director, Western 
New York Committee on Occupational Safety & Health, May 29, 2013. 
33 Mary Matz, MSPH, et al., supra, p. 7. 
34 OSHA and AOHP Alliance, Beyond Getting Started: A Resource Guide 
for Implementing a Safe Patient Handling Program in the Acute care 
Setting, 2d Ed. (Rev., Summer 2011) 
(http://ww.aohp.org/About/documents/GSBeyond.pdf), p. 18. 
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1 See Federico E. Garcia, “The Determinants of Substance Abuse in the 
Workplace,” Social Science Journal, vol. 33 (1996), pp. 55, 56. See 
also National Institute on Alcohol Abuse and Alcoholism, U.S. Department 
of Health and Human Services, Sixth Special Report to the U.S. Congress 
on Alcohol and Health, no. 22 (1987). 
2 The sick physician: Impairment by psychiatric disorders, including 
alcoholism and drug dependence. JAMA. 1973;223(6):684–687. In 
addition, most medical institutions, including those with teaching 
programs, have legal and ethical responsibilities concerning substance 
abuse among current and future physicians. The NYS Medical Society has 
Committee for Physician Health that tracks data as does NIH and NYS DOH 
3  Mavroforou A. Giannoukas A, Michalodimitrakis E, Alcohol and drug 
abuse among doctors. Med Law. 2006 Dec;25(4):611-25 
4  Meyer M, Meyer T, Drug Diversion and Abuse by Health-Care 
Staff: Facing the Hushed Epidemic. J Pharm Technol 2011;27:71-5. 
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5 AMA Opinion 9.031. Timely intervention to assure that an impaired 
physician stops practicing and undergoes assistive rehabilitation is 
recommended. In addition if the impaired physician refuses to 
acknowledge the existence of a drug or alcohol abuse problem, it generally 
becomes legally and ethically necessary to report the physician to a 
licensing body or the appropriate hospital  monitor. See, Current Opinions 
of the Council on Ethical and Judicial Affairs of the American Medical 
Association, 1992. The ethical standards of the medical profession have 
required, for nearly 200 years, that physicians report to appropriate 
authorities potentially injurious conduct by colleagues.   Percival T: 
Medical Ethics; or a Code of Institutes and Precepts Adapted to the 
Professional Conduct of Physicians and Surgeons. 1803. In Percival's 
Medical Ethics, CD Leake (Editor). The Williams & Wilkins Company. 1927. 
6 In accordance with federal law, most hospitals have adopted a Drug and 
Alcohol Free Workplace policy. Such policies universally require the 
hospital to refer violations to the appropriate authority which may include 
the reporting of violations of the Federal Controlled Substances act and the 
New York Penal Law both of which subject the violator to criminal 
prosecution. 
7 Pub. Health L. §230(11)[a]: (a) …every person licensed pursuant to 
articles one hundred thirty-one [physicians], one hundred thirty-one-B 
(Physician Assistants], one hundred thirty-three [dentists], one hundred 
thirty-seven[pharmacists] and one hundred thirty-nine [nurses] of the 
education law, and the chief executive officer, the chief of the medical staff 
and the chairperson of each department of every institution which is 
established pursuant to article twenty-eight of this chapter ***shall, and 
any other person may, report to the board any information ***  which 
reasonably appears to show that a licensee is guilty of professional 
misconduct. 
8 The NSLIJ Health System Code of ethics states: “If you become aware of 
any potential lapses in security or any violation of any law, policy or 
regulation relating to drugs you are required to immediately inform you r 
supervisor or the office of corporate compliance”  
9 The NYS Medical Society lists the following possible indications of 
impairment: 

• Unkempt appearance, poor hygiene 
• Trembling, slurred speech 
• Bloodshot or bleary eyes 
• Complaints by patients and nurses 
• Arguments, bizarre behavior 
• Irritability, depression, mood swings 
• Irresponsibility, poor memory, poor concentration 
• Unexplained accidents or injuries to self 
• Neglect of family, isolation from friends 
• DWI arrest or DUI violations 
• Financial and/or legal problems 
• Difficult to contact; won't answer phone or return calls 
• Dwindling medical practice 
• Missed appointments, unexplained absences 
• Rounds at irregular times 
• Loss of interest in professional activities, social or community affairs 
• Neglect of patients, incomplete charting, or neglect of other medical 

staff duties 
• Inappropriate treatment or dangerous orders 
• Excessive prescription writing 
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• Unusually high doses or wastage noted in drug logs 
• Noticeable dependency on alcohol or drugs to relieve stress 
• Intoxicated at social events or odor of alcohol on breath while on duty 

10 Pub. Health L. §230(11)[b]: Any person, organization, institution, 
insurance company, osteopathic or medical society who reports or provides 
information to the board in good faith, and without malice shall not be 
subject to an action for civil damages or other relief as the result of such 
report. 
11 In Searle v Cayuga Medical Center 28 AD3d 834 (3d Dept 2006) a 
Tompkins County jury awarded plaintiff $6,000,000 for injuries in part 
caused by an epidural administered by an anesthesiologist who settled 
before trial. The trial court allowed evidence of the anesthesiologist’s drug 
abuse history as testified to by the physician in pre-trial testimony. 
Plaintiffs' expert in addiction opined as to the high probability that the 
anesthesiologist as under the influence, either directly or through 
withdrawal, of unprescribed pain medications at the time of plaintiff's 
surgery.  
12 Pham JC, Pronovost PJ, Skipper GE. Identification of Physician 
Impairment. JAMA. 2013;309(20):2101-2102 
13 New Hampshire Legislature Bill H597. The bill remains in committee 
and has not reached the floor of the legislature for a vote.  
14 The New York Court of Appeals recognized the State's legitimate 
interest in seeing that state employees are not impaired by drug use. The 
court ruled that  requiring a public employee or job applicant to submit to a 
physical examination to demonstrate fitness "is accepted and traditional" 
(Matter of Patchogue-Medford Congress of Teachers v Board of Educ., 70 
N.Y.2d 57, 70; see also, Dozier v New York City, 130 A.D.2d 128, 136). 
Similarlly, the United States Supreme Court ecognized the Government's 
interest in creating a "drug free workplace"  in Skinner v Railway Labor 
Executives' Assn., 489 US ___, 103 L Ed 2d 639). 
15 One court in New York ruled that  whether an employer, and in 
particular a private employer, may lawfully require its employees or job 
applicants to undergo drug screening urine tests is not yet clear. See, Doe 
vs Roe, Inc. 143 Mis.2d 156 (Supreme Ct., New York County, Edwards J, 
1989) 
16 J. Tanner et al., “Substance Abuse and Mandatory Drug Testing in 
Health Care Institutions, Health Care Management Review 13; 4 (1998): 
33-42. 
17 Donohoe M, Urine Trouble: Practical, Legal, and Ethical Issues 
Surrounding Mandated Drug Testing of Physicians. J. Clinical Ethics 2005; 
16:1; 69-81. Tests are expensive, are based on poor science, represent an 
unwarranted invasion of privacy, and are unlikely to meet the purported 
goals of diagnosing functional impairment, improving patient safety, and 
enhancing quality of care. 
18 Levine MR, Rennie, WP, Pre employment urine drug testing of hospital 
employees; future questions and review of current literature, J. Occup 
Environ Med 2004;61:318-324 
19 Hireright Employment Screening Benchmarking Report 2011: available 
on line at http://go.hireright.com/forms/201108-blog-benchmarking  
20 Caplan A, Doctors and nurses should be drug tested; get used to it. 
Medscape Business of Medicine Hot topics August 1, 2013.  
21 We have all heard that it is not always advisable if you are stopped for a 
DUI to take the breathalyzer test if you know you are going to fail.  It is 
better to have your license suspended then go to jail. 
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22 Education Law excludes from discovery in civil litigation "the records 
relating to performance of a medical or a quality assurance review function 
. . . including the investigation of an incident reported pursuant to section 
29.29 of the mental hygiene law" (Education Law § 6527 [3]): 

"Neither the proceedings nor the records relating to performance 
of a medical or a quality assurance review function or 
participation in a medical and dental malpractice prevention 
program nor any   report required by the department of health 
pursuant to section twenty-eight hundred five-l of the public 
health law described  herein . . . shall be subject to disclosure 
under article thirty-one of the civil practice law and rules except 
as hereinafter provided or as provided by any other provision of 
law. No person in    attendance at a meeting when a medical or a 
quality assurance review or a medical. . . malpractice prevention 
program or an incident reporting function described herein was 
performed,. . . shall be required to testify as to what transpired 
thereat . . ." 

The purpose of this quality assurance privilege is "to promote the quality of 
care through self-review without fear of legal reprisal . . . [and] to [enable 
institutions to] ameliorate the causes of untoward incidents through 
unfettered investigation" Katherine F. v State of New York, 94 NY2d 200, 
205 [1999] Documents such as investigation reports root cause analysis 
prepared by as part of a quality assurance function are exempt from 
disclosure pursuant to Education Law § 6527 (3)). There is a balancing of 
competing interests in the right ot a plaintiff to his own health care 
information, and more specifically, health information that is maintained in 
a "designated record set" within the meaning of the federal HIPAA and its 
implementing regulations (see45 CFR 164.524 [a]). 
23 Letter from James L. Kolstadt, Acting Chairman, Nat’l. Transportation 
Safety Board to Hon. Samuel K. Skinner, Secretary, U.S. Dept. of 
Transportation dated December 30, 1989 available at 
http://www.ntsb.gov/doclib/recletters/1989/I89_4_12.pdf.  
24 The Exxon Valdez oil spill was one of the great environmental 
catastrophes in history. No one remembers that the Captain was in his 
cabin and not on the bridge. Everyone remembers he tested positive for 
alcohol.   
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1 “David Laffer Charged With Murder in NY Pharmacy Shooting,” June 23, 
2011 9:17; http://www.cbsnews.com/8301-504083_162-20073603-
504083.html. 
2 “Intervening After Robbery, an Off-Duty A.T.F. Agent Is Killed,” New 
York Times, December 31, 2011; 
http://www.nytimes.com/2012/01/01/nyregion/off-duty-atf-officer-is-
killed-intervening-after-robbery.html?_r=0 
3 Report of the New York State Office of the Attorney General, “Internet 
System for Tracking Over-Prescribing (I-STOP)” (”AG Report”). 
Available at http://www.oag.state.ny.us/sites/default/files/press-
releases/2012/ISTOP%20REPORT%20FINAL%201.10.12.pdf  
4 “Long Island Doctor Arrested on Indictment Charging Illegal 
Distribution of Oxycodone and Other Controlled Substances” (Press 
Release:  December 21, 2011), 
http://www.justice.gov/usao/nye/pr/2011/2011dec21.html; “Long Island 
Pharmacist Arrested on Illegal Sale of Oxycodone and Fentanyl Charge” 
(February 27, 2012),  
http://www.justice.gov/usao/nye/pr/2012/2012feb27.html; “Staten Island 
Doctor Pleads Guilty to Distribution of Oxycodone” (March 13, 2012),  
http://www.justice.gov/usao/nye/pr/2012/2012mar13.html.  
5 S.7636, Lanza/A.10623, Cusick. 
6 http://www.governor.ny.gov/press/08272012prescription-drug-abuse. 
7 http://www.health.ny.gov/professionals/narcotic/safe_disposal. 
8 AG Report, http://www.oag.state.ny.us/sites/default/files/press-
releases/2012 
9 http://www.newsday.com/long-island/state-few-doctors-monitor-drug-
database-1.3405033 
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10 Veterinarians are excluded 
11 https://apps.health.ny.gov/pub/top.html 
12 https://commerce.health.state.ny.us/public/hcs_login.html 
13 http://www.health.ny.gov/professionals/narcotic/prescription_monitoring/ 
docs/pmp_registry_faq.pdf 
14 http://www.health.ny.gov/professionals/narcotic/prescription_monitoring/ 
docs/pmp_registry_faq.pdf 
15 http://www.acog.org/~/media/Districts/District%20II/PDFs/I_Stop_Law 
MSSNY_Memo.pdf?dmc=1&ts=20130517T0351550068 
16 “New Law Catching Doctor Shoppers,” Newsday, September 2, 2013, p. 
A3. 
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1 As of July 31, 2013, over 409,000 medical providers are using electronic 
medical records.  See Centers for Medicaid and Medicare Services. July 
2013.  HER Registrations by State and Program Type.  January 2011 to 
July 2013 (accessed on September 7, 2013).  Available at: 
www.cms.gov/Regulations-and-Guidance/Legislation/EHRIncentive 
Programs/Downloads/July2013_RegistrationsbyIndividualStates.pdf 
2 Weiss v. Moskowitz, 106 A.D.3d 668, 966 N.Y.S.2d, 79 (1st Dep’t  2013); 
Suffolk P.E.T. Mgt., LLC v. Anand, 105 A.D.3d 462, 962 N.Y.S.2d 138).  
See also OrthoTec, LLC v. Healthpoint Capital LLC, 106 A.D.3d 472, 964 
N.Y.2d 421 (1st Dep’t  2013). 
3 Branhaven , LLC v. Beeftek, Inc.,  288 F.R.D. 386 (D. Md. 2013); In re 
Delta/Airtran Baggage Fee Antitrust Litigation, 846 F. Supp. 2d 1335 
(N.D. Ga. 2012). 
4 OrthoTec, LLC v. Healthpoint Capital LLC, 106 A.D.3d 472, 964 N.Y.2d 
421.   
5 Sparnon,E., Spotlight on Electronic Health Record Errors: Errors Related 
to the Use of Default Values.  Pennsylvania Patient Safety Advisory, 10(3): 
92-95, September 2013. 
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∗ Jamie A. Rosen, Esq., an Associate at Abrams, Fensterman, Fensterman, 
Eisman, Formato, Ferrara & Einiger, LLP in Lake Success, NY assisted in 
the writing of this article. 
1 Workplace Violence: Issues in Response, U.S. Dep’t of Justice, Federal 
Bureau of Investigations, at 13, available at http://www.fbi.gov/stats-
services/publications/workplace-violence. 
2 Workplace Violence: A Report to the Nation (Feb. 2001), available at 
http://www.nyspef.org/stopworkplaceviolence/files/report_to_the_nation.pdf. 
3 Workplace Violence Prevention Program Guidelines, available at 
http://www.labor.state.ny.us/workerprotection/safetyhealth/PDFs/PESH/ 
WPV%20Violence%20Prevention%20Guidelines.pdf. 
4 Workplace Violence, supra note 1, at 29. 
5 Behavioral Intervention Teams, NaBITA, available at 
http://nabita.org/behavioral-intervention-teams/. 
6 Id. 
7 Workplace Violence, supra note 1, at 20-21. 
8 Id. 
9 Id. 
10 Candice Leigh Helfand, Expert: People With Mental Illness ‘More Likely 
To Have Violence Done To Them Than To Inflict Harm On Others’, 
available at http://washington.cbslocal.com/2013/09/18/expert-people-
with-mental-illness-more-likely-to-have-violence-done-to-them-than-to-
inflict-harm-on-others/. 
11 Id. 
12 John Leland, A Guide in the Darkness, N.Y. TIMES, (Feb.8, 2013), 
available at http://www.abramslaw.com/February-12-2013-A-Guide-in-
the-Darkness.shtml. 
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